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THE 

SUPREME COURT CASES 

(2011) 8 SCC 


Petitioners; 


(2011) 8 Supreme Court Cases 1 
(Before b. Sudershan Reddy and S.S. Nijjar, jj.) 

RAM JETHMALANI AND OTHERS 

Versus 

UNION OF INDIA AND OTHERS . . Responden[s . 

Writ Petition (C) No. 176 of 2009? with IA No. 1 of 2009 

SLP (C) No. 11032 of 2009, WPs (C) Nos. 37 of 2010and 136 of 2011, 
decided on July 4,20] I 

A. Constitution of India - Arts. 32 and 144 — Black money 
^^° n, f J U ! ,aC r 0UnlCd f ° r “ Investigation - Special Investigation Team 
(SI I) headed by former Judges of Supreme Court — Constitution of, and 
monitoring oi case by Supreme Court — Circumstances warranting 

— Unaccounted for/black money generated in India and deposited in 
lorcign banks in foreign countries, involving various illegal activities like tax 
evasion, nioney-lauudering, and having possible adverse effect on security of 
the Nation — Investigation by Government agencies concerned, nlihou«li 
already started, proceeding very slowly and inclleclivcly — Some of such 
account-holders found to be defaulters of very large amounts of income tax 
with accounts running into Rs 40,000 to Rs 70,000 crorcs without 
corresponding lawful source of income - Their custodial interrogation 
undertaken only at behest of Supreme Court, leading to disclosure involving 
important persons like politically powerful leaders, international arms 
dealers and corporate giants 

— In such circumstances, formation of High-Level Committee (HLC) 
by Central Government to take charge of, and direct investigation, held was 
not sufficient 


t Under Article 32 of the Conslilulion of India 
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Z SUPREME COURT CASES (2011) 8 SCC 

Hence, in view of Supreme CourPs duty to uphold rule of law, and 
that it involved many Government dcparlments/agencies, with international 
ram ideations, held, for timely and urgent action Union of India to appoint a 
Special Investigation Team (SIT) comprising, in addition to existing 
constituents of HLC, (i) Director, Research and Analysis Wing (RAW), and 
(ii) two former Judges of Supreme Court 

— Duties and responsibilities of said SIT specified with mandate to keep 
Supreme Court informed of ail major developments by filing periodic status 
reports, and to follow any orders issued by Supreme Court — AH organs, £> 
agencies, departments and agents oTUoI and State Governments directed to 
extend all necessary cooperation to said SIT — Debt, Financial and 

Monetary Laws — Foreign Exchange Regulation Act, 1973 — S. 8 _ 

Foreign Exchange Management Act, 1999 — Ss. 3, 4 and 13 — Prevention of 
Money-Laundering Act, 2002 — Ss. 3, 4, 17, 18, 50 and 52 — Income Tax 
Act, 1961 — Ss. 132, I32-A, 135 and 275-B — Commissions of Inquiry Act, 
1952 — s - 3 — Formation of Commission — On facts, held, not sufficient c 

B. Constitution of India — Arts. 32, 73, 142 and 144 — Executive or 

Legislative action/macliou or gaps — Ordcrs/Dircctions rcdressing/filling_ 

Executive inaction pertaining to financial/monctary crimes undermining 
rule or law itself and entire economic system of nation — Duty of Supreme 
Court to uphold rule oT law — Black money generation and money j 
laundering — Capture of State by special interest groups — Involvement of 
politically powerful leaders, international arms dealers and corporate 
bigwigs — Directions issued to redress inaction and for monitoring — Held, 
Supreme Court is bound to uphold Constitution and rule of law —^ 
Continued involvement of Supreme Court in these mailers, in a broad 
oversight capacity, is necessary for upholding rule of law, and achievement 

or constitutional values — In a country where most of its people are e 
uneducated and illiterate, suffering from hunger and squalor, retraction of 

monitoring of these matters by Supreme Court would be unconscionable_ 

Rule of Law — Public Accountability and Vigilance — Vigilance Authorities 
— Supreme Court and High Courts 

C. Constitution of India — Art. 32 — Investigation — Special 

Investigation Team (SIT) headed by former Supreme Court Judges _ ^ 

Remuneration of such former Judges — Clarified that they would be 
entitled to their remuneration, allowances, perks, facilities as that of Judges 

of Supreme Court — Debt, Financial and Monetary Laws — Foreign 
Exchange Regulation Act, 1973, S. 8 

The petitioners in the present writ petition filed under Article 32 of the 
Constitution alleged that various individuals, including citizens, non-citizens, 3 
and other entities with presence in India, had generated large sums of monies 
within India but illegally secreted away the same in various foreign banks in 
foreign countries. That those funds were thereafter laundered and brought back 
into India, to be used in both legal and illegal activities; that such transfer of 
funds across borders had veiy serious connotations for the security and integrity 
of India. 
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RAM JETHMAI.ANI v. UNION OF INDIA 3 

1 hill the Government of India, and its agencies, had been very lax in keeping 
watch on the various unlawful activities generating unaccounted monies and the 
a consequent tax evasion. That the efforts to prosecute the guilty, to identify such 
monies in various foreign bank accounts, to bring back such monies, and to 
strengthen the governance framework to prevent further outflows of such funds, 
had been sorely lacking. Specifically, it was alleged that one fl and his 
accomplices, K and fCs wife C, were served with income lax demands for very 
large sums of money. That although nearly four-and-half years ago, upon raiding 
the residence of H in Pune, certain documents had been discovered regarding 
deposits of a large sum in a foreign bank, proper investigation into the matter and 
interrogation of the individuals concerned was not carried out. That the inaction 
of both Income Tax Department and the Enforcement Directorate in the matters 
concerning //, K and C appeared to be deliberately engineered, for nefarious 
reasons. Alleging such inaction to be violative of Articles 14 and 21, the 
petitioners sought the Supreme Court to intervene, and monitor the investigative 
c processes by appointing a Special Investigation Team headed by a former Judge 
or two of the Supreme Court reporting directly to the Supreme Court. 

The pelilioners further contended that despite their demand under the Right 
to Information Act, 2005, the respondents had not disclosed to them various 
documents, including names and bank particulars relating to various bank 
accounts of Indian citizens in Liechtenstein. That although Germany had secured 
d the names of a large number of account-holders of banks in Liechtenstein along 
with the particulars of such accounts, and offered the information regarding 
nationals and citizens of other countries to such countries, the Union of India 
never made a serious attempt to secure such information or to proceed to 
investigate such individuals. 

The Union of India contended, inter alia, that they had secured the said 
e information pursuant to an agreement with Germany for avoidance of double 
taxation and prevention of fiscal evasion; and that the said agreement prevented 
the Union of India from disclosing the same even in proceedings' before the 
Supreme Coun. 

Issuing the directions below and directing the matter to be listed again for 
further directions, the Supreme Court 
f Held : 

It is necessary to express the Supreme Court’s serious reservations about the 
responses of the Union of India. During the earlier phases of hearing, the 
attempts were clearly evasive, confused, or originating in the denial mode. It was 
only upon being repeatedly pressed by the Supreme Court, did the Union of 
India begin to admit (hat indeed the investigation was proceeding very slowly. In 
Fact the investigation had completely stalled, inasmuch as custodial interrogation 
of H had not even been sought for, even though he was very much resident in 
India. Further, even though his passport had been impounded, he was able to 
secure another passport from the RPO in Patna, possibly with the help or aid of a 
politician. The lack of seriousness in the efforts of the State authorities are 
contra^ lo the requirements of laws and constitutional obligations of the Union 
of India. It was only upon the insistence and intervention of the Supreme Court 
h that the Enforcement Directorate initiated and secured custodial interrogation 
over H - (Paras 40, 41 and 25) 
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4 SUPREME COURT CASES (201 1) 8 SCC 

During the continuing interrogation of H, K and C, undertaken for the first 
time at the behest of the Supreme Court, many names of important persons, 
including leaders of some corporate giants, politically powerful people, and 
international arms dealers have cropped up. So far, no significant aiiempi has 
been made to investigate and verify the same. This is a further cause for the 
grave concern of the Supreme Court, and points to the need for continued, 
effective and day-to-day monitoring by an SIT constituted by the Supreme Court! 
and acting on behalf, behest and direction of the Supreme Court. (Para 42) 

Although the Enforcement Directorate has moved in some small measure, 
the situation has not changed to the extent that it ought to, so as to accept that the 
investigation would now be conducted with the degree of seriousness that is 
warranted. According to the Union of India, a High-Level Committee (HLC) was 
formed in order to take charge of and direct the entire investigation, and 
subsequently, the prosecution, and a charge-sheet had been filed against H. The 
facL was that the charge-sheet had not been given even for the perusal of the 
HLC, let alone securing its inputs, guidance and direction. A nodal agency was 
set up pursuant to directions of the Supreme Court in Vineet Narain ca.se, (1996) 
2 SCC 199. Yet, for unknown reasons, the same was not involved and these 
matters were never placed before it. (Para 44) 

Vmeei Narain v. Union of India , (1996) 2 SCC 199 : 1996 SCC (Cri) 264, referred to 
The Union of India had obtained knowledge, documents and information 
that indicated possible connections between //, and his alleged co-conspirators 
and known international arms dealers. The volume of alleged income tax owed to 
the country, as demanded by the Union of India itself, and the volume of monies, 
by some accounts is about Rs 40,000 crores by, and some other accounts in 
excess of Rs 70,000 crores, that are said to have been routed through various 
bank accounts of H, K and C. Further, from all accounts it has been 
acknowledged that none of the named individuals have any known and lawful 
sources for such huge quantities of monies. (Paras 47und 48) 

However, there is still no evidence of a really serious investigation into these 
other matters from the national security perspective. The formation of the HLC 
was a necessary and welcome step. Nevertheless, it is an insufficient step. 

(Paras 49 and 50) 

In the present matters, fragmentation of the Government, and expertise and 
knowledge, across many departments, agencies and across various jurisdictions, 
both within the country, and across the globe, is a serious impediment to the 
conduct of a proper investigation. It is in fact necessary to create a body that 
coordinates, directs, and where necessary orders timely and urgent action by 
various institutions of the Stale. Continued involvement of the Supreme Court in 
these matters, in a broad oversight capacity, is necessary for upholding the rule 
of law, and achievement of constitutional values. However, it would be 
impossible for the Supreme Court to be involved in day-to-day investigations, or 
to constantly monitor each and every aspect of the investigation. (Para 52) 

The Supreme Court is bound to uphold the Constitution. In a country where 
most of its people are uneducated and illiterate, suffering from hunger and 
squalor, the retraction of the monitoring of these matters by the Supreme Court 
would be unconscionable. (Paras 53 and 55 j 
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RAM JETHMALANIv. UNION OF INDIA 5 

Ihe issue is not merely whether the Union of India is making the necessary 
effort to bring back all or some significant pari of the alleged monies. The fact 
a there is some information and knowledge that such vast amounts may have 
been stashed away in foreign banks, implies that the State has the primordial 
responsibility, under the Constitution, to make every effort to trace the sources of 
such monies, punish the guilty where such monies have been generated and/or 
taken abroad through unlawful activities, and bring back the monies owed to the 
country. Although the degree of success, measured in terms of the amounts of 
b monies brought back, is dependent on a number of factors, including aspects that 
relate to international political economy and relations, which may or may not be 
under our control. The fact remains that with respect to those factors that were 
within the powers of ihe Union of India, such as investigation of possible 
criminal nexus, threats to national security, etc., were not even attempted. Fealty 
to the Constitution is not a matter of mere material success; but, and probably 
more importantly from the perspective of the moral authority of the Slate, a 
c matter of integrity of effort on all the dimensions that inform a problem that 
threatens the constitutional projects. Further, the degree of seriousness with 
which efforts are made with respect to those various dimensions can also be 
expected to bear fruit in terms of building capacities, and the development of 
necessary altitudes to take the law enforcement part of accounting or following 
the money seriously in the future. The protection of the Constitution and striving 
c 1 ,0 promote its vision and values is an elemental mode of service to Ihe people of 
* nc ^ a - (Paras 54, 55 and 25) 

In many instances, in the past, when issues referred to the Supreme Court 
have been very complex in nature, and yet required the intervention of the 
Supreme Court, Special Investigation Teams have been ordered and constituted 
in order to enable the Supreme Court, and the Union of India and/or other organs 
e of the Slate, to fulfil their constitutional obligations. (Para 56) 

Vmeci Narnia v. Union of India, (1996) 2 SCC 199 : 1996 SCC (Cri) 264; NIIRC v. Slate of 
Gujarat, (2004) S SCC 610; Sanjiv Kumar v. State of Haryana, (2005) 5 SCC 517; 
Centre for Public Interest Litigation v. Union of India, (2011) I SCC 560 - (2011) ! SCC 
(Cri) AGS. followed 

[I*d.. See also Constitution of India, An. 32, ‘(e)(6)(x) Exercise of power under by Supreme 
f Court Executive or Legislative action/inaclion or gaps — Orders/directions 

redressing/filling*. pp. 579 et seq,, and 

‘(e)(6)(xviii) Exercise of power under by Supreme Court — Statutory authority/body — 
Conferral of jurisdiction beyond purview of its statutory jurisdiclion/function', pp. 600 et 
seq. in Vo). 7, Complete Digest of Supreme Conn Cases, 2nd Edn.] 

Accordingly, the Union of India is directed to issue appropriate notification 
9 and publish the [directions given in para 57 of the judgment!. The former Judges 
of the Supreme Court so appointed to supervise the SIT are entitled to their 
remuneration, allowances, perks, facilities as that of the Judges of the Supreme 
Court. The Ministry of Finance, Union of India, shall be responsible for creating 
the appropriate infrastructure and other facilities for proper and effective 
functioning of the SIT at once. (Paras 57 and 58) 


h 
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o SUPREME COURT CASES (201 I) 8 SCC 

D. Constitution or India — Arts. 32(1) & (2), 226, 19(l)(a) & (2) and 21 
~ Enforcement of fundamental rights — Burden or proor — Right to know/ 
right to inrormation — Extent of — Special relationship between Art. a 
19(l)(a) and Art. 32 — Exercise of right to know as a means to effectively 
enforce fundamental rights under Art. 32 — Balancing right to know/right 

to information of petitioners versus right to privacy of persons concerned_ 

In petition seeking protection of fundamental right(s), held, State cannot be 
an adversary — Burden of protection of fundamental right is duly of Slate 

— Hence, except as provided in Art. 19(2) or elsewhere in Constitution, b 
held, State has duty, generally, to reveal all facts and information in its 
possession to Court as well as to petitioner — Public Accountability and 
Vigilance — State as a Litigant/Party — Evidence Act, 1872, Ss. 101 to 103 

E. Constitution of India — Arts. 32(1) & (2), 19(l)(a) & (2), 21 and 368 

— Enforcement of fundamental rights — Balancing right to know/right to 
information of petitioners versus right to privacy of persons concerned — c 
Right to know — Extent of— Special relationship between Art. 19(l)(a) and 
Art. 32 — Exercise or right to know as a means to effectively enforce 
fundamental rights under Art. 32 — Black money case — Writ petition 
seeking protection of fundamental rights — Obligation of State to furnish, 
and right of writ petitioners to obtain, information necessary for 
articulating and substantiating the case and be heard — Its scope and d 
limitations 

— In present case, writ petitioners alleging illegal secreting away in 
foreign banks in foreign countries, of money generated in India by Indians 
through means not known and subsequent laundering thereof involving tax 
evasion and various illegal activities at both stages — Alleging that 
Germany had secured names and bank particulars of a large number of e 
Indian account-holders or banks in a third country L and offered to disclose 
the same, Union of India neither made any serious attempt to investigate 
such account-holders nor did it disclose the said information to writ 
petitioners who had demanded the same under the Right to Information 
Act, 2002, the petitioners seeking investigation into said matters by Special 
Investigation lcam (SIT) appointed herein — Union of India admitting to f 
have obtained the said information under Indo-German Double Taxation 
Avoidance Agreement (DTAA) but pleading that DTAA barred it from 
disclosing the same even in proceedings before Supreme Court 

— On detailed examination of DTAA, contention of Union of India, 
rejected I'urther held, since Arts. 32(1) & (2) arc parts or basic structure 
of Constitution and, therefore, not amendable — So Union of India could 9 
uot deny the writ petitioners herein, information necessary to articulate 
their case under Art. 32, especially when such information was in its 
possession — However, such right of petitioners docs not extend to their 
assuming of role of inquisitor against fellow citizens and thereby' violate 
rights of latter under Art. 21 — Hence, revelation of details of accounts of 
individuals in foreign banks in the absence of prima facie grounds to accuse ^ 
them of any wrongdoing, held, not permissible 
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RAM JETHMALANI v. UNION OF INDIA 7 

— Therefore, balancing these rights, detailed directions issued to Union 
of India for disclosure or documents and information available to the extent 
a specified — Relationship between Art. 32(1) and Art 19{l)(a) pointed out — 
Human and Civil Rights — Right to Information Act, 2005 — Ss. 3 to 8 — 
Right to information — Limitations 

F. Income lax — Double Taxation — Indo-Gcrman Double Taxation 
Avoidance Agreement (DTAA) — Art. 26 — Bar of secrecy Under — Scope 
and interpretation of — Word “information”, and phrase “public court 
proceedings * Held, said bar is not absolute —- Word “information”, 
occurring therein, held, does not cover information secured by Germany 
from a third nalion-State and shared with India having no bearing upon 
matters covered by the said agreement — Held, proceedings under Art. 32 
of Constitution in present case before Supreme Court, held, were “public 
court proceedings” within meaning or Art. 26(1), DTAA which iLself 

c permitted disclosure of “information” in such proceedings — Reiterating 
and applying “General Rule of Interpretation” contained in Art. 31, Vienna 
Convention on the Laws of TYeaties, 1969, real scope of said phrase, 
explained — Further held, principle or comity of nations could not be 
applied to restrict said provision to tax matters only as the same would 
render last sentence or Art. 26(1) DTAA redundant — Vienna Convention on 
d the Law of Treaties, 1969 — Art. 31 — Right to Information Act, 2005 — Ss. 
3 to 8 — Income Tax Act, 1961, S. 90 (Paras 65 to 73) 

G. Constitution of India — Arts. 368, 32(1) St (2), 19(1) & (2) and 21 — 
Basic structure — Particular instances — Arts. 32(1) & (2), reiterated, are 

parts ol basic structure ol Constitution which is not amendable _ 

Constitutional Law — Basic features or structure of Constitution 

H. Constitutional Law — Grant and Separation of powers —- Generally 
Limitations on exercise of power — Powers vested by Constitution in any 

organ of Slate, held, have to be exercised within four corners of the 
Constitution — None or such organs can change identity of Constitution 
itself 

f I- Constitution of India — PL HI and Art. 21 — Responsibility of State 
in respect of fundamental rights, such as right to privacy — Scope — Held, 
it is not limited to refraining from derogating from fundamental rights but 
extends to upholding them against action of others in the society, even in 
exercise of fundamental rights by such others 

J. Constitution or India — Pi. Ill and Art. 32 — Enforcement of 
tundamcntul rights — Making exceptions — Dangers inherent therein and 
slippery slope of exceptions, pointed out — Held, there is an inherent danger 
in making exceptions to fundamental principles and rights — Those 

exceptions, bit by bit, would then eviscerate content of main right iLself_ 

Moreover, same logic could then be used by State in demanding exceptions 
to a slew ol other lundamental rights, leading to violation of human rights of 
n citizens on a massive scale 
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CtH 


o SUPREME COURT CASES (2011) 8 SCC 

K. Constitution of India — Arts. 21 and 19(l)(a) — Right to privacy — 
Financial/Bank account details, etc. — Scope of protection available in 
respect of — Balancing right to know/informalion of petitioners versus right q 
to privacy of persons concerned — Held, revelation or details of bank 
accounts of individuals, without establishment of prima facie grounds to 
accuse them of wrongdoing, would be a violation of their right to privacy — 

It is only alter State has been able to arrive at a prima facie conclusion of 
wrongdoing, based on material evidence, would rights of others in the 
nation to be informed, enter the picture — Right to know cannot be b 
extended to being inquisitors of fellow citizens 
Held : 

Modem constitutionalism specifies that powers vested in any organ of the 
Stale have to be exercised within the four comers of the Constitution, and further 
that organs created by a Constitution cannot change the identity of the 
Constitution itself. (Para 73) c 

The basic structure of the Constitution cannot be amended even by the 
amending power of the legislature. Articles 32(1) and 32(2) are parts of the basic 
structure of the Constitution. In order that the right guaranteed by Article 32(1) 
be meaningful, and particularly because such petitions seek the protection of 
fundamental rights, it is imperative that in such proceedings the petitioners are 
not denied the information necessary for them to properly articulate the case and . 
be heard, especially where such information is in die possession of the State. “ 

(Pants 44 and 75) 

Although the burden of asserting, and proving, by relevant evidence a claim 
in judicial proceedings would ordinarily be placed upon the proponent of such a 
claim; however, the burden of protection of fundamental rights is primarily the 
duty of the Stale. Consequently, unless constitutional grounds exist, .the State 
may not act in a manner that hinders the Supreme Court from rendering ® 
complete justice in such proceedings. Withholding of information from the 
petitioners, or seeking to cast the relevant events and facts in a light favourable to 
the Slate in the context of the proceedings, even though ultimately detrimental to 
the essential task of protecting fundamental rights, would be destructive to the 
guarantee in Article 32(1), and substantially eviscerate the capacity of the 
Supreme Court in exercising its powers contained in Article 32(2), and those / 
traceable to other provisions of the Constitution and broader jurisprudence of 
constitutionalism, in upholding fundamental rights enshrined in Part 111. 

(Para 77) 

In the task of upholding of fundamental rights, the Slate cannot be an 
adversary. The Slate has the duty, generally, to reveal all the facts and 
information in its possession Jo the Court, and also provide the same to the g 
petitioners. This is so, because the petitioners would also then be enabled to 
bring to light facts and the law that may be relevant for the Court in rendering its 
decision. In proceedings such as those under Article 32, both the petitioner and 
the State, have to necessarily be the eyes and cars of the Court. Blinding the 
petitioner would substantially detract from the integrity of the process of judicial 
decision-making in Article 32 proceedings, especially where the issue is of 
upholding of fundamental rights. (Para 78) ” 
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9 


Furthermore, there is a special relationship between Article 32(1) and Article 
19(J)(a), which guarantees citizens the freedom of speech and expression. The 
very genesis, and the normative desirability of such a freedom, lies in historical 
experiences of the entire humanity: unless accountable, the State would mm 
tyrannical. A proceeding under Article 32(1), and invocation of the powers 
granted by Article 32(2), is a primordial constitutional feature of ensuring such 
accountability. The very promise, and existence, of a constitutional democracy 
rests substantially on such proceedings. (Para 79) 

Withholding of information from the petitioners by the State, thereby 
constraining their freedom of speech and expression before the Supreme Court, 
may be premised only on the exceptions carved out, in Article 19(2) or by law 
that demarcate exceptions, provided that such a law comports with the 
enumerated grounds in Article 19(2), or that may be provided for elsewhere in 
the Constitution. (Para 80) 


The actions of Governments can only be lawful when exercised within the 
four comers of constitutional permissibility. No treaty can be entered into, or 
interpreted, such that constitutional fealty is derogated from. The redundancy, 
that the Union of Tndia presses, with respect to the last sentence of Article 26(1) 
of the Double Taxation Avoidance Agreement with Germany, necessarily 
transgresses upon the boundaries erected by the Constitution. It cannot be 
permitted. (Paras 81 and 65 to 73) 

Union of India v. Aiadi Bachao Andolan , (2004) 10 SCC I, relied on 


Right to privacy is an integral part of right to life. This is a cherished 
constitutional value, and it is important that human beings be allowed domains of 
freedom that are free of public scrutiny unless they act in an unlawful manner. 
The rights of citizens, to effectively seek the protection of fundamental rights, 
under Article 32(1) have to be balanced against the rights of citizens and persons 
under Article 21. The latter cannot be sacrificed on the anvil of fervid desire to 
find instantaneous solutions to systemic problems such as unaccounted for 
monies, for it would lead to dangerous circumstances, in which vigilante 
investigations, inquisitions and rabble rousing, by masses of other citizens could 
become the order of the day. The right of citizens to petition the Supreme Court 
for upholding of fundamental rights is granted in order that citizens, inter alia, 
are ever vigilant about the functioning of the Stale in order to protect the 
constitutional project. That right cannot be extended to being inquisitors of 
fellow citizens. An inquisitorial order, where citizens' fundamental right to 
privacy is breached by fellow citizens is destructive of social order. The notion of 
fundamental rights, such as a right to privacy as part of right to life, is not merely 
that the State is enjoined from derogating from them. It also includes the 
responsibility of the State to uphold them against the actions of others in the 
society, even in the context of exercise of fundamental rights by (hose others. 

(Paras 83 and 84) 

An argument can be made that the Supreme Court can make exceptions 
under the peculiar circumstances of this case, wherein the Stale has 
acknowledged that it has not acted with the requisite speed and vigour in the case 
of large volumes of suspected unaccounted for monies of certain individuals. 
Bui, there is an inherent danger in making exceptions to fundamental principles 









r m 

I O N L l N E? 

True Prinf 


SCC Online Web Edition, Copyright © 2015 

Page 10 Thursday, July 9, 2015 

Primed For: Shyam Divan 

SCC OnLine Web Edilion: http:/Avww.scconline.com 

TruePrinl™ source: Supreme Court Cases 


10 


SUPREME COURT CASES 


(2011) 8 SCC 


and rights on the fly. Those exceptions, bit by bit, would then eviscerate the 
content of the main right itself. Moreover, the same logic could then be used by 
the State in demanding exceptions to a slew of other fundamental rights, leading 
to violation of human rights of citizens on a massive scale. (Paras 85 and 86 ) 

It is indeed true that the information shared by Germany, with regard to 
certain bank accounts in Liechtenstein, also contains names of individuals who 
appear to be Indians. However, while some of the accounts, and the individuals 
holding those accounts, are claimed to have been investigated, others have not 
been. No conclusion can be drawn as to whether those who have not been 
investigated, or only partially investigated and proceedings not initiated have 
committed any wrongdoing. In these circumstances, it would be inappropriate 
for the Supreme Court to order the disclosure of such names, even in the context 
of proceedings under Article 32( 1). (p ara 37 ) 

The revelation of details of bank accounts of individuals, without 
establishment of prima facie grounds to accuse them of wrongdoing, would be a 
violation of their rights to privacy. It is only after the State has been able to arrive 
at a prima facie conclusion of wrongdoing, based on material evidence, would 
the rights of others in the nation to be informed, enter the picture. In the event 
citizens, other persons and entities have credible information that a wrongdoing 
could be associated with a bank account, it is needless to state that they have the 
right, and in fact the moral duty, to inform the State, and consequently the State 
would have the obligation to investigate the same, within the boundaries of 
constitutional permissibility. If the State fails to do so, the appropriate courts can 
always intervene. (Para 8g) 

The major problem, in the present matters, has been the inaction of the State 
with regard to the specific instances of //, K and C, and also with respect to the 
issues regarding parallel economy, generation of black money, etc. The failure is 
not of the constitutional values or of the powers available to the State; the failure 
has been of human agency. The response cannot be die promotion of vigilnntism, 
and thereby violate other constitutional values. The response has to necessarily 
be a more emphatic assertion of those values, both in terms of protection of an 
individual's right to privacy and also the protection of individual’s right to 
petition the Supreme Court, under Article 32(1), to protect fundamental rights 
from evisceration of content because of failures of the Stale. The balancing leads 
only to one conclusion—strengthening of the machinery of investigations, and 
vigil by broader citizenry in ensuring that the agents of State do not weaken such 
machinery. |Dircctions issued accordingly in para 90 of the judgment.] 

(Paras 89 and 90) 

L. Debt, Financial and Monetary Laws — Generally — Money _ 

Functions of— Increasing monetisation of social transactions — Potentially 
problematic nature of, for social order and responsibilities of State in that 
regard, pointed out — Foreign Exchange Management Act, 1999 — Ss. 3, 4 
and 13 — Prevention of Money-Laundering Act, 2002 , S. 1 (Paras 1 to 4) 

M. Taxation — Tax evasion — Black money — Unaccounted Tor monies 
generated in India by Indians, and transferred and accumulated in foreign 
banks — Risks to nation and to State, involved in, and role of Stale 
appropriate in that regard, pointed out — Prevention of Money-Laundering 
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Act, 2002 S. 3 — Income Tax Act, 1961 — S. 276-C — Jurisprudence_ 

Role of State — Public goods — Provision of — Utilitarianism _ 

a Application of — Constitution of India — Pts. Ill and IV — Role of State 

(Paras 8 to 24) 

The Failure and Collapse of Nation-Slates—Breakdown, Prevention and Repair" in 
Rotbenj, Robert I. (Ed.), When States Fail: Causes and Consequences (Princeton 
University Press 2004), referred to 

H’-D/A/48223/CR 

iy Advocates who appeared in this case: 

Gnpal Suhranianium, Solicitor General, H.P. Raval. P.P. Malhotra, Additional Solicitor 
General, Anil Divan, Rajinder Sachar. Krishnnn Venugopal, Mukul Rohatgi, Rajiv 
Mohili, I P. Bngadia and J.S. Altri, Senior Advocates [Ms Lataa Krishnarnunhy. 
Raiau Karanjawala, Ms Manik Kamnjawaln, Sandccp Kapur, Ranvir Singh, Ravi 
Sharma, Pranav Diesh, Karan Kalia, Arjun Mahajan (for M/s Karanjawala & Co.), 
Gaurav Jain, Ms Abha Jain, Ms Anuradha Mutatkar, Ms Anagha S. Desai, 
C Shyamohaii, Ms Meenakshi Arora, Dcvaosh Mohta, T.A. Khan, Arijit Prasad, Kunal 

Bahri, B.V. Balaram Das, B. Krishna Prasad, Rajiv Nanda, Pratap Venugopal, 
Ms Surckha Raman, Dilecp Poolakkol, Ms Namna Sood, Anuj Sarma (for M/s K.j! 
John & Co.), Kuldcep S. Parihar, H.S. Parihar, Sanjay Kharde, Ms Asha Gopalan 
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^ Chronological list of cases cited 

1 - (2011) I SCC 560 : (20 i 1) I SCC (Cri) 463, Centre for Public Interest 
Litigation v. Union of India 

2. (2005) 5 SCC 517. Sanjiv Kumar v. Stale of Haryana 

3. (2004) 10SCC 1, Union of India v.Azpdi Bncliao Andolan 

4. (2004) 8 SCC 6! 0, NHRC v. State of Gujarat 

5. (1996) 2 SC.C. 199 : 1996 SCC (Cri) 264, Vineet Narain v. Union of India . 

Order 
PartI 

1. “Follow the money" was the short and simple advice given by the 
1 secret informant, within the American Government, to Bob Woodward, the 

journalist from Washington Post, in aid of his investigations of the Watergate 
Hotel break-in. Money has often been claimed, by economists, to only be a 
veil that covers the real value and the economy. As a medium of exchange, 
money is vital for the smooth functioning of exchange in the marketplace. 
However, increasing monetisation of most social transactions has been 
9 viewed as potentially problematic for the social order, inasmuch as it 
signifies a move to evaluating value, and ethical desirability, of most areas of 
social interaction only in terms of price obtained in the marketplace. 

2. Pi ice-based notions of value and values, as propounded by some 
extreme ncolibcral doctrines, imply that the values that ought to be promoted, 

h societies, arc the ones for which people are willing to pay a price for. 
Values, and social actions, for which an effective demand is not expressed in 
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the market, arc neglected, even if lip service is paid to their essentiality. 
However, it cannot be denied that not everything that can be, and is 
transacted, in the market for a price is necessarily good, and enhances social 
welfare. Moreover, some activities, even if costly and without being directly 
measurable in terms of exchange value, arc to be rightly viewed as essential. 

3. It is a well-established proposition, of political economy, and of 
statecraft, that the State has a necessary interest in determining and 
influencing, the kinds of transactions and social actions, that occur within a 
legal order. From prevention of certain kinds of harmful activities, that may 
range from outright crimes, to regulating or controlling, and consequently 
mitigating socially harmful modes of social and economic production, to 
promotion of activities that arc deemed to be of higher priority, than other 
activities which may have a lower priority, howsoever evaluated in terms of 
social utility, are all the responsibilities of the State. Whether such activities 
by the State result in directly measurable benefits or not is often not the most 
important factor in determining their desirability; their absence, or their 
substantial evisceration, arc to be viewed as socially destructive. 

4. The scrutiny and control of activities, whether in the economic, social 
or political contexts, by the State, in the public interest as posited by modern 
constitutionalism, is substantially effectuated by the State “following the 
money". In modem societies very little gets accomplished without transfer of 
money. The incidence of crime, petty and grand, like any other social 
phenomena is often linked to transfers of monies, small or large. Money, in 
that sense, can both power, and also reward, crime. As noted by many 
scholars, with increasing globalisation, an ideological and social construct, in 
which transactions across borders arc accomplished with little or no control 
over the quantum, and mode of transfers of money in exchange for various 
services and value rendered, both legal and illegal, narion-States also have 
begun to confront complex problems of cross-border crimes of all kinds. 
Whether this complex web of flows of funds, instantaneously, and in large 
sums is good or bad, from the perspective of lawful and desired transactions 
is not at issue in the context of the matters before this Court. 

5. The worries of this Court that arise, in the context of the matters 
placed before us, arc with respect to transfers of monies, and accumulation of 
monies, which arc unaccounted for by many individuals and other legal 
entities in the counliy, in foreign banks. The worries of this Court relate not 
merely to the quantum of monies said to have been secreted away in foreign 
banks, but also the manner in which they may have been taken away from the 
country, and with the nature of activities that may have engendered the 
accumulation of such monies. The worries of this Court arc also with regard 
to the nature of activities that such monies may engender, both in terms of the 
concentration of economic power, and also the fact that such monies may he 
transferred to groups and individuals who may use them for unlawful 
activities that arc extremely dangerous to the nation, including actions against 
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the State, lhc worries of this Court also relate to whether Lhc activities of 
engendering such unaccounted for monies, transferring them abroad, and 
a then routing them back to India may not actually be creating a culture that 
extols the virtue of such cycles, and the activities that engender such cycles 
are viewed as desirable modes of individual and group action. 

6 . The worries of this Court also relate to the manner, and the extent to 
which such cycles arc damaging to both national and international attempts 
to combat the extent, nature and intensity of cross-border criminal activity. 

b Finally, the worries of this Court are also with respect to the extent of 
incapacities, system-wide, in terms of institutional resources, skills and 
knowledge, as well as about incapacities of ethical nature, in keeping an 
account ol the monies generated by various facets of social action in the 
country, and thereby developing effective mechanisms of control. These 
incapacities go to the very heart of constitutional imperatives of governance. 
c Whether such incapacities arc on account of not having devoted enough 
resources towards building such capacities, or on account of a broader culture 
of venality in the wider spheres of social and political action, they run afoul 
of constitutional imperatives. 

7. Large amounts of unaccounted for monies, stashed away in banks 
^ located in jurisdictions that thrive on strong privacy laws protecting bearers 

of those accounts to avoid scrutiny, raise each and every worry delineated 
above. First and foremost, such large monies stashed abroad, and 
unaccounted for by individuals and entities of a country, would suggest the 
necessity of suspecting that they have been generated in activities that have 
been deemed to be unlawful. In addition, such large amounts of unaccounted 
f° r monies would also lead to a natural suspicion that they have been 
transferred out of the country in order to evade payment of taxes, thereby 
depleting the capacity of the nation to undertake many tasks that arc in public 
interest. 

8 . Many schools of thought exist with regard to the primary functions of 
the State, and the normative expectations of what the role of the State ought 

f to hc - 'l hc questions regarding which of those schools provide the absolutely 
correct view cannot be the criteria to choose or reject any specific school of 
thought as an aid in constitutional adjudication. Charged with the 
responsibility of having to make decisions in the present, within the 
constraints ol epistcmic frailties of human knowledge, constitutional 
adjudicators willy-nilly are compelled to choose those that seem to provide a 
reasoned basis for framing of questions relevant, both with respect to law, 
and to facts. 

9. Institutional economics gives one such perspective which may be a 
useful guide for us here. Viewed from a functional perspective, (he State, and 
Governments, may be seen as coming into existence in order to solve, what 
institutional economists have come to refer to as, the coordination problems 

h in providing public goods, and prevent the disutility (hat emerges from the 
moral hazard of a short run utility maximiser, who may desire the benefits of 
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goods and services that arc to be provided in common to the public, and yet 
have the interest of not paying for their production. 

10. Security of the nation, infrastructure of governance, including those a 
that relate to law-making and law-keeping functions, crime prevention, 
detection and punishment, coordination of the economy, and ensuring 
minimal levels of material, and cultural goods for those who may not be in a 
position to lend for themselves or who have been left by the wayside by the 
operation of the economy and society, may till be cited as some examples of 
the kinds of public goods that the State is expected to provide for, or enable b 
the provision of. Inasmuch as the market is primarily expected to cater to 
purely self-centred activities of individuals and groups, markets and the 
domain of purely private social action significantly fail to provide such 
goods. Consequently, the State, and Government, emerges to rectify the 
coordination problem, and provide the public goods. 

11. Unaccounted for monies, especially large sums held by nationals and c 
entities with a legal presence in the nation, in banks abroad, especially in tax 
havens or in jurisdictions with a known history of silence about sources of 
monies, dearly indicate a compromise of the ability of the State to manage 

its affairs in consonance with what is required from a constitutional 
perspective. This is so in two respects. The quantum of such monies by itself, 
along with the numbers of individuals or other legal entities who hold such d 
monies, may indicate in the first instance that a large volume of activities, in 
the social and the economic spheres within the country arc unlawful and 
causing great social damage, both at the individual and the collective levels. 
Secondly, large quanta of monies stashed abroad, would also indicate a 
substantial weakness in the capacity of the State in collection of taxes on 
incomes generated by individuals and other legal entities within the country. e 
The generation of such revenues is essential for the State to undertake the 
various public goods and services that it is constitutionally mandated, and 
normativcly expected by its citizenry, to provide. A substantial degree of 
incapacity, in the above respect, would be an indicia of the degree of failure 
of the State; and beyond a particular point, the State may spin into a vicious 
cycle of declining moral authority, thereby causing the incidence of unlawful f 
activities in which wealth is sought to be generated, as well as instances of 
tax evasion, to increase in volume and in intensity. 

12. Consequently, the issue of unaccounted for monies held by nationals, 
and other legal entities, in foreign banks, is of primordial importance to the 
welfare of the citiz.cns. The quantum of such monies may be rough indicators 

of the weakness of the Stale, in terms of both crime prevention, and also of 9 
tax collection. Depending on the volume of such monies, and the number of 
incidents through which such monies are generated and secreted away, it may 
very well reveal the degree of “softness of the State’’. 

13. The concept of a “soft State” was famously articulated by the Nobel 
Laureate, Gunuar Myrdal. It is a broad-based assessment of the degree to 
which the State, and its machinery, is equipped to deal with its b 
responsibilities of governance. The more soft the State is, greater the 
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likelihood that there is an unholy nexus between the law maker, the law 
keeper, and the law breaker. 

a 14. When a catch-all word like “crimes” is used, it is common for people, 
and the popular culture to assume that it is “petty crime”, or crimes of 
passion committed by individuals. That would be a gross mischaractcrisation 
of the seriousness of the issues involved. Far more dangerous arc the crimes 
that threaten national security and national interest. For instance, with 
globalisation, nation-Statcs are also confronted by the dark worlds of 
b international arms dealers, drug-pcddlers and various kinds of criminal 
networks, including networks of terror. International criminal networks that 
extend support to home-grown terror or extremist groups, or those that have 
been nurtured and sustained in hostile countries, depend on networks of 
formal and informal, lawful and unlawful mechanisms of transfer of monies 
across boundaries of nation-Statcs. They work in the interstices of the 
c microslruclurcs of financial transfers across the globe, and thrive in the 
lacunae, the gaps in law and of effort. The loosening of control over those 
mechanisms of transfers, guided by an extreme neoliberal thirst to create a 
global market that is free of the friction of law and its enforcement, by 
nation-Statcs, may have also contributed to an increase in the volume, extent 
and intensity of activities by criminal and terror networks across the globe. 
d 15. Increasingly, on account of “greed is good” culture that has been 
promoted by ncoliberal ideologues, many countries face the situation where 
the model of capitalism that the State is compelled to institute, and the 
markets it spawns, is predator}’ in nature. From mining mafias to political 
operators who, all too willingly, bend policies of the State to suit particular 
individuals or groups in the social and economic sphere, the raison d’etre for 
e weakening the capacities and intent to enforce the laws is the lure of the 
lucre. F.ven as the Stale provides violent support to those who benefit from 
such predatory capitalism, often violating the human rights of its citizens, 
particularly its poor, the market begins to function like a bureaucratic 
machine dominated by big business; and the State begins to function like the 
market, where everything is available for sale at a price. 

16. The paradigm of governance that has emerged, over the past three 
decades, prioritises the market, and its natural course, over any degree of 
control of it by the Stare. The role for the State is visualised by votaries of the 
ncoliberal paradigm as that of a night watchman; and moreover it is also 
expected to take its hands out of the till of the wealth generating machinery. 
Based on the theories of Arthur Laffer, and pushed by the Washington 
3 Consensus, the prevailing wisdom of the elite, and of the policy-makers, is 
that reduction of lax rates, thereby making lax regimes regressive, would 
incentivisc die supposed genius of entrepreneurial souls of individuals, 
actuated by pursuit of self-interest and desire to accumulate great economic 
power. It was expected that this would enable the generation of more wealth, 
at a more rapid pace, thereby enabling the State to generate appropriate tax 
revenues even with lowered lax rates. Further, benefits were also expected in 
moral terms-—that the lowering of tax rates would reduce the incentives of 
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wealth generators to hide their monies, thereby saving them from the guilt of 
tax evasion. Whether that is an appropriate model of social organisation or 
not, and from the perspective of constitutional adjudication, whether it meets a 
the requirements of constitutionalism as embedded in the texts of various 
constitutions, is not a question that we want to enter in this matter. 

17. Nevertheless, it would be necessary to note that there is a fly in the 
ointment of the above story of friction-free markets that would always clear, 
and always work to the benefit of the society. The strength of tax collection 
machinery can, and ought to be, expected to have a direct bearing on the £ 
revenues collected by the State. If the machinery is weak, understaffed, 
ideologically motivated to look the other way, or the agents motivated by not 

so salubrious motives, the amount of revenue collected by the State would 
decline, stagnate, or may not generate the revenue for the State that is 
consonant with its responsibilities, From within the ncoliberal paradigm, also 
emerged the undergirding current of thought that revenues for the State imply c 
a big Government, and hence a strong lax collecting machinery itself would 
he undesirable. Where the elite lose out in democratic politics of achieving 
ever decreasing tax rates, it would appear that State machineries in the hands 
of the executive, all too willing to promote the extreme versions of the 
neoliberal paradigm and co-opt itself in the enterprises of the elite, may also 
become all too willing to not develop substantial capacities to monitor and ^ 
follow the money, collect the lawfully mandated taxes, and even look the 
other way. The results, as may be expected, have been disastrous across many 
nations. 

18. In addition, it would also appear that in this miasmic cultural 
environment in which greed is extolled, conspicuous consumption viewed as 
both necessary and socially valuable, and the wealthy viewed as demigods, 
the agents of the State may have also succumbed to the notions of the 
ncoliberal paradigm that the role of the State ought to only be an enabling 
one, and not exercise significant control. This altitude would have a 
significant impact on exercise of discretion, especially in the context of 
regulating economic activities, including keeping an account of the monies 
generated in various activities, both legal and illegal. Carried away by the 
ideology of ncolibcralism, it is entirely possible that the agents of the State ^ 
entrusted with the task of supervising the economic and social activities may 
err more on the side of extreme caution, whereby signals of wrongdoing may 
be ignored even when they are strong. Instances of the powers that be 
ignoring publicly visible stock market scams, or turning a blind eye to large- 
scale illegal mining have become all too familiar, and may be readily cited. 
That such activities are allowed to continue to occur, with weak, or 9 
non-existent, responses from the State may, at best, be charitably ascribed to 
this broader culture of permissibility of all manner of private activities in 
search of ever more lucre. Ethical compromises, by the elite-—those who 
wield the powers of the State, and those who fatten themselves in an ever 
more exploitative economic sphere—can be expected to thrive in an 
environment marked by such a permissive attitude, of weakened laws, and of h 
weakened law enforcement machineries and altitudes. 
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19. To the above, we must also add the fragmentation of administration. 
Even as the range of economic and social activities have expanded, and their 

a sophistication increased by leaps and bounds, the response in terms of 
administration by the State has been to create ever more specialised agencies 
and departments. To some degree this has been unavoidable. Nevertheless, it 
would also appear that there is a need to build internal capacilics to share 
information across such departments, lessen the informational asymmetries 
between, and friction to flow of information across the' boundaries of 
b departments and agencies, and reduce the levels of consequent problems in 
achieving coordination. Life and social action within which human life 
becomes possible, do not proceed on the basis of specialised fiefdoms of 
expertise. They cut across the boundaries erected as a consequence of an 
inherent tendency of experts to specialise. The result, often, is a system-wide 
blindness, while yet being lured by the dazzle of ever greater specialisation. 
^ Many dots of information, now collected in ever-increasing volume by 
development of sophisticated information technologies, get ignored on 
account of lack of coordination across agencies, and departments, and 
tendency within bureaucracy to jealously guard their own turfs. In some 
instances, the failure to properly investigate or to prevent unlawful activities 
^ could be the result of such ovcrspccialisation, frictions in sharing of 
information, and coordination across departmental and specialised agency 
boundaries. 

20. If the State is soft to a large extent, especially in terms of the unholy 
nexus between the law makers, the law keepers, and the law breakers, the 
moral authority, and also the moral incentives, to exercise suitable control 

e over the economy and the society would vanish. Large unaccounted for 
monies arc generally an indication of that. 

21. In a recent book. Prof. Rotbcrg states, after evaluating many failed 
and collapsed States over the past few decades: 

"... Failed States offer unparalleled economic opportunity—hut only 
for a privileged few. Those around the ruler or the ruling oligarchy grow 
f richer while their less fortunate brethren starve. Immense profits arc 
available from an awareness of regulatory advantages and currency 
speculation and arbitrage. But the privilege of making real money when 
everything else is deteriorating is confined to clients of the ruling elite ... 
The naiion-Statc's responsibility to maximise the well-being and 
personal prosperity of all of its citizens is conspicuously absent, if it ever 
g existed. Corruption flourishes in many States, but in failed States it often 
docs so on an unusually destructive scale. There is widespread petty or 
lubricating corruption as a matter of course, but escalating levels of venal 
corruption mark failed States:” 1 

22 . India finds itself in a peculiar situation. Often celebrated, in popular 

culture, as an emerging economy that is rapidly growing, and expected to lie 
h 

t “The Failure and Collapse of Nation-States—Breakdown, Prevemion and Repair” in Rolberu. 

Robert I. (lid.). Wien Sidles Fail ; Causes and Consequences (Princeton University Press 200-1). 
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a future economic and political giant on the global stage, it is also popularly 
perceived, and apparently even in some responsible and scholarly circles, and 
official quarters, that some of its nationals and other legal entities have a 
stashed the largest quantum of unaccounted for monies in foreign banks, 
especially in tax havens, and in other jurisdictions with strong laws of 
secrecy. There arc also apparently reports and analyses, generated by the 
Government of India itself, which place the amounts of such unaccounted for 
monies at astronomical levels. 

23. We do not wish to engage in any speculation as to what such b 
analyses, reports and factuality imply with respect to the state of the nation. 

The citizens of our country can make, and ought to be making, rational 
assessments of the situation. We fervently hope that it leads to responsible, 
reasoned and reasonable debate, thereby exerting the appropriate democratic 
pressure on the State and its agents, within the constitutional framework, to 
bring about the necessary changes without sacrificing cherished and c 
inherently invaluable social goals and values enshrined in the Constitution. 

24. The failures arc discernible when viewed against the vision of the 
constitutional project, and as forewarned by Dr. Ambedkar, have been on 
account of the fact (hat man has been vile, and not the defects of a 
Constitution forged in the fires of wisdom gathered over cons of human 
experience. If the politico-bureaucratic, power wielding, and business classes d 
bear a large part of the blame, at least some part of blame ought to be 
apportioned to those portions of the citizenry that is well informed, or is 
expected to be informed. Much of that citizenry has disengaged itself with 
the political process, and with the masses. Informed by contempt for the poor 
and the downtrodden, the elite classes that have benefited the most, or 
expects to benefit substantially from the ncoliberal policies that would wish e 
away the hordes, has also chosen to forget that constitutional mandate is as 
much the responsibility of the citizenry, and through their constant vigilance, 

of all the organs of the State, and national institutions including political 
parties. To not be engaged in the process, is to ensure the evisceration of 
constitutional content. Knee-jerk reactions, and ill-advised tinkering with the 
constitutional framework arc not the solutions. The road is always long, and f 
needs the constant march of the citizenry on it. There is no other way. To 
expect instant solutions, because this law or that body is formed, without 
striving to solve system-wide, and systemic problems that have emerged is to 
not understand the demands of a responsible citizenry in modem 
constitutional republican democracies. 

25. These matters before us relate to issues of large sums of unaccounted ^ 
for monies, allegedly held by certain named individuals, and loose 
associations of them; consequently we have to express our serious concerns 
from a constitutional perspective. The amount of unaccounted for monies, as 
alleged by the Government of India itself is massive. The show-cause notices 
were issued a substantial length of time ago. The named individuals were 
very much present in the country. Yet, for unknown, and possibly ^ 
unknowable, though easily surmisable, reasons the investigations into the 
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matter proceeded at a laggardly pace. Even the named individuals had not yet 
been questioned with any degree of seriousness. These arc serious lapses, 
a especially when viewed from the perspective of larger issues of security, both 
internal and external, of the country. 

26. It is in light of the above, that we heard some significant elements of 
the instant writ petitions filed in this Court, and at Lhis stage it is necessary 
that appropriate orders be issued. There are two issues we deal with below: 

{/) the appointment of a Special Investigation Team; and 
b (n) disclosure, to the petitioners, of certain documents relied upon by 

the Union of India in its response. 

PART II 

27. The instant writ petition was filed in 2009 by Shri Ram Jcthmalani, 
Shri Gopal Sharman, Smt Jalbala Vaidya, Shri K.P.S. Gill, Prof. B.B. Dutta 

c and Shri Subhash Kashyap, all well-known professionals, social activists, 
former bureaucrats or those who have held responsible positions in the 
society. They have also formed an organisation called Citizen India, the 
stated objective of which is said to be to bring about changes and betterment 
in the quality of governance and functioning of all public institutions. 

28. The petitioners state that there have been a slew of reports, in the 
^ media, and also in scholarly publications that various individuals, mostly 

citizens, but may also include non-citizens, and other entities with presence 
in India, have generated, and secreted away large sums of monies, through 
their activities in India or relating to India, in various foreign banks, 
especially in tax havens, and jurisdictions that have strong secrecy laws with 
respect to the contents of bank accounts and the identities of individuals 
e holding such accounts. The petitioners allege that most of such monies arc 
unaccounted for, and in all probability have been generated through unlawful 
activities, whether in India or outside India, but relating to India. Further, the 
petitioners also allege that a large part of such monies may have been 
generated within India, and have been taken away from India, breaking 
various laws, including but not limited to evasion of taxes. 

^ 29. The petitioners contend: 

(0 that (he sheer volume of such monies points to grave weaknesses 
in the governance of the nation, because they indicate a significant lack 
of control over unlawful activities through which such monies arc 
generated, evasion of taxes, and use of unlawful means of transfer of 
g funds; 

(//) that these funds are then laundered and brought back into India, 
to be used in both legal and illegal activities; 

(Hi) that the use of various unlawful modes of transfer of funds 
across borders, gives support to such unlawful networks of international 
finance; and 

b (iv) that inasmuch as such unlawful networks arc widely 

acknowledged to also effectuate transfer of funds across borders in aid of 
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various crimes commitred against persons and the State, including hut 
not limited to activities that may be classiliable as terrorist, extremist or 
unlawful narcotic trade, the prevailing situation also has very serious a 
connotations for the security and integrity of India. 

30. The petitioners also further contend that a significant part of such 
large unaccounted for monies include the monies of powerful persons in 
India, including leaders of many political parties. It was also contended that 
the Government of India, and its agencies, have been very lax in terms of 
keeping an eye on the various unlawful activities generating unaccounted for b 
monies, the consequent lax evasion; and that such laxity extends to efforts to 
curtail the flow of such funds out of, and into, India. Further, the petitioners 
also contend that the efforts to prosecute the individuals, and other entities, 
who have secreted such monies in foreign banks, have been weak or 
non-existent. It was strongly argued that the efforts at identification of such 
monies in various bank accounts in many jurisdictions across the globe, c 
attempts to bring back such monies, and efforts to strengthen the governance 
framework to prevent further outflows of such funds, have been sorely 
lacking. 

31. The petitioners also made allegations about certain specific incidents 
and patterns of dereliction of duty, wherein the Government of India, and its 
various agencies, even though in possession of specific knowledge about the d 
monies in certain bank accounts, and having estimated that such monies run 
into many scores of thousands of crorcs, and upon issuance of show-cause 
notices to the said individual, surprisingly have not proceeded to initiate and 
carry out suitable investigations, and prosecute the individuals. The 
individual specifically named is one Hassan Ali Khan. The petitioners also 
contended that Kashinath Tapuria and his wife Chandrika Tapuiia, arc also e 
party to the illegal activities of Hassan Ali Khan. 

32. Specifically, it was alleged that Hassan Ali Khan was served with an 
income tax demand for Rs 40,000 crorcs (Rupees forty thousand crorcs), and 
that the Tapurias were served an income tax demand notice of Rs 20,580 
crorcs (Rupees twenty thousand and five hundred and eighty crorcs). The 
Enforcement Directorate, in 2007, disclosed that Hassan Ali Khan had f 
“dealings amounting to 1.6 billion US dollars” in the period 2001-2005. In 
January 2007, upon raiding Hassan Alt’s residence in Pune, certain 
documents anti evidence had been discovered regarding deposits of 8.04 
billion dollars with UBS Bank in Zurich. 

33. It is the contention of the petitioners that, even though such evidence 

was secured nearly four-and-half years ago, ^ 

(;) a proper investigation had not been launched to obtain the right 
facts from abroad; 

(ii) the individuals concerned, though present in India, and subject to 
its jurisdiction, and easily available for its exercise, had not even been 
intciTogatcd appropriately; fr 
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(m) that the Union of India, and its various departments, had even 
j been refusing to divulge the details and information that would reveal the 

a actual status of the investigation, whether in fact it was being conducted 
at all, or with any degree of seriousness; 

j (iv) given the magnitude of amounts in question, especially of the 

demand notice of income tax, the laxity of investigation indicates 
multiple problems of serious non-governance, and weaknesses in the 
system, including pressure from political quarters to hinder, or scuttle, 
b the investigation, prosecution, and ultimately securing the return of such 
monies; and 

O') given the broadly accepted fact that within the political class 
corruption is rampant, ilj-bcgottcn wealth has begun to be amassed in 
massive quantities by many members in that class, it may be reasonable 
i to suspect, or even conclude, that investigation was being deliberately 

c hindered because Hassan Ali Khan, and the Tapurias, had or were 
continuing to handle the monies of such a class. The fact that both 
Income Tax Department and the Enforcement Directorate routinely, and 
with alacrity, seek the powers for long stretches of custodial interrogation 
I of even those suspected of having engaged in money laundering, or 

evaded taxes, with respect to very small amounts, ought to raise the 
d reasonable suspicion that inaction in the matters concerning Hassan Ali 
Khan, and Tapurias, was deliberately engineered, for nefarious reasons. 

34. In addition, the petitioners also state that inasmuch as the bank in 
which the monies had been stashed by Hassan Ali Khan was UBS Zurich, the 
needle of suspicion has to inexorably turn to high-level political interference 
and hindrance to the investigations. The said bank, it was submitted, is the 
biggest or one of the biggest wealth management companies in. the world. 
The petitioners also narrated the mode, and the manner, in which the United 
States had dealt with UBS, with respect to monies of American citizens 
secreted away with the said bank. It was also alleged that UBS had not 
cooperated with the US authorities. Contrasting the relative alacrity, and 

j vigour, with which the United States Government had pursued the matters, 
the petitioners contend that the inaction of the Union of India is shocking. 

35. The petitioners further allege that in 2007, Reserve Bank of India had 

; obtained some “knowledge of the dubious character” of UBS Security India 

Private Limited, a branch of UBS, and consequently stopped this Bank from 
extending its business in India by refusing to approve its takeover of Standard 
Chartered Mutual Funds business in India. It was also claimed by the 
petitioners that SEB1 had alleged that UBS played a role in the stock market 
crash ol 2004. The said UBS Bank has apparently applied for a retail banking 
licence in India, which was approved in principle by RBI initially, in 2008, 
this licence was withheld on the ground that “investigation of its unsavoury 
role in Hassan Ali Khan’s case was pending investigation in the Enforcement 
^ Directorate”. However, it seems that RBI reversed its decision in 2009, and 
no good reasons seem to be forthcoming for the reversal of the decision of 
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2008. The petitioners contend that such a reversal of decision could only 
have been accomplished through high level intervention, and that it is further 
evidence of linkages between members of the political class, and possibly a 
even members of the bureaucracy, and such banking operations, and the 
illegal activities of Hassan Ali Khan and the Tapurias. Hence, the petitioners 
argued, in the circumstances it would have to be necessarily concluded that 
the investigations into the affairs of Hassan Alt Khan and the Tapurias, would 
be severely compromised if the Court docs not intervene, and monitor the 
investigative processes by appointing a Special Investigation Team reporting b 
directly to the Court. 

36. The learned Senior Counsel for the petitioners sought that this Court 
intervene, order proper investigations, and monitor continuously the actions 
of the Union of India, and any and all governmental departments and 
agencies, in these matters. It was submitted that their filing of this writ 
petition under Article 32 is proper, as the inaction of the Union of India, as c 
described above, violates the fundamental rights—to proper governance, 
inasmuch as Article 14 provides for equality before the law and equal 
protection of the law, and Article 21 promises dignity of life to all citizens. 

37. We have heard the learned Senior Counsel for the petitioners, Shri 
Anil B. Divan, the learned Senior Counsel for the interveners, Shri K.K. 
Venugopat, and the learned Senior Counsel for the petitioners in the d 
connected writ petition, Shri Shanti Bhushan. We have also heard the lc.uncd 
Solicitor General, Shri Gopal Subramanium, on behalf of the respondents. 

38. Shri Divan, specifically argued that having regard to the nature of the 
investigation, its slow pace so far, and the non-seriousness on the part of the 
respondents, there is a need to constitute a Special Investigation Team (SIT) 
headed by a former Judge or two of this Court. However, this particular plea e 
has been vociferously resisted by the Solicitor General. Relying on the status 
reports submitted from time to time, the learned Solicitor General stated that 

all possible steps were being taken to bring back the monies stashed in 
foreign banks, and that the investigations in cases registered were proceeding 
in an appropriate manner. He expressed his willingness for a 
Court-monitored investigation. He also further submitted that the f 
respondents, in principle, have no objections whatsoever against the main 
submissions of the petitioners. 

39. The real point of controversy is, given above, as to whether there is a 
need to constitute an SIT to be headed by a Judge or two, of this Court, to 
supervise the investigation. 

40. We must express our serious reservations about the responses of the 
Union of India. In the first instance, during the earlier phases of hearing 
before us, the attempts were clearly evasive, confused, or originating in the 
denial mode. It was only upon being repeatedly pressed by us did the Union 
of India begin to admit that indeed the investigation was proceeding very 
slowly. It also became clear to us that in fact the investigation had completely ^ 
stalled, inasmuch as custodial interrogation of Hassan Ali Khan had not even 
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been sought for, even though he was very much resident in India. Further, it 
also now appears that even though his passport had been impounded, he was 
a able to secure another passport from the RPO in Patna, possibly with the help 
or aid of a politician. 

41. During the course of the hearings the Union of India repeatedly 
insisted that the matter involves many jurisdictions, across the globe, and a 
proper investigation could be accomplished only through the concerted 
efforts by different law enforcement agencies, both within the Central 

b Government, and also various State Governments. However, the absence of 
any satisfactory explanation of the slowness of the pace of investigation, and 
lack of any credible answers as to why the respondents did not act with 
respect to those actions that were feasible, and within the ambit of powers of 
the Enforcement Directorate itself, such as custodial investigation, leads us to 
conclude that the lack of seriousness in the efforts of the respondents arc 
c contrary to the requirements of laws and constitutional obligations of the 
Union of India. It was only upon the insistence and intervention of this Court 
that the Enforcement Directorate initiated and secured custodial interrogation 
over Hassan Ali Khan. 

42. The Union of India has explicitly acknowledged that there was much 
to be desired with the manner in which the investigation had proceeded prior 

^ to the intervention of this Court. From the more recent reports, it would 
appeal- that the Union of India, on account of its more recent efforts to 
conduct the investigation with seriousness, on account of the gravitas brought 
by this Court, has led to the securing of additional information, and loads, 
which could aid in further investigation. For instance, during the continuing 
interrogation of Hassan Ali Khan and the Tapurias, undertaken for the first 
e time at the behest of this Court, many names of important persons, including 
leaders of some corporate giants, politically powerful people, and 
international arms dealers have cropped up. So far, no significant attempt has 
been made to investigate and verify the same. This is a further cause for the 
grave concerns of this Court, and points to the need for continued, effective 
and day-to-day monitoring by an SIT constituted by this Court, and acting on 
^ behalf, behest and direction of this Court. 

43. In light of the fact that the issues arc complex, requiring expertise and 
knowledge of different departments, and the necessity of coordination of 
efforts across various agencies and departments, it was submitted to us lhat 
the Union of India has recently formed a High-Level Committee, under the 
aegis of the Department of Revenue in the Ministry of Finance, which is the 

9 nodal agency responsible for all economic offences. The composition of the 
High-Level Committee (HLC) is said to be as follows: (i) Secretary, 
Department of Revenue, as the Chairman; (if) Deputy Governor, Reserve 
Bank of India; (Hi) Director (IB); (ri») Director, Enforcement; (v) Director, 
CB1; (vi) Chairman, CBDT; (vii) DG, Narcotics Control Bureau; (vii) DG, 
Revenue Intelligence; (ix) Director, Financial Intelligence Unit; and (jc) JS 
(FT & TR-1), CBDT. It was also submitted that the HLC may co-opt, as 
necessary, representation not below the rank of Joint Secretary from the 


! 



(ONLINE^ 

True Print' 


SCC OnLirte Web Edition, Copyright© 2015 
Page 24 Thursday. July 9, 2015 
Printed For Shyam Divan 

SCC OnLine Web Edition: http://www.scajnline.com 
TruePrint™ source: Supreme Court Cases 


l 

i 


£$o 


24 SUPREME COURT CASES (2011) 8 SCC 

Home Secretary, Foreign Secretary, Defence Secretary and the Secretary, 
Cabinet Secretariat. The Union of India claims that such a multi-disciplinary 
group and committee would now enable the conducting of an efficient and a 
systematic investigation into the matters concerning allegations against 
Hassan Ali Khan and the Tapurias; and further that such a committee would 
also enable the taking of appropriate steps to bring hack the monies stashed 
in foreign banks, for which purposes a need may arise to register farther 
eases. The Union of India also claims that the formation of such a committee 
indicates the seriousness with which it is viewing the entire matter. 

44. While it would appear, from the status reports submitted to this 
Court, that the enforcement Directorate has moved in some small measure, 
the actual facts arc not comforting to an appropriate extent. In fact we arc not 
convinced that the situation has changed to the extent that it ought to, so as to 
accept that the investigation would now be conducted with the degree of 
seriousness that is warranted. According to the Union of India the HLC was 
formed in order to take charge of and direct the entire investigation, and 
subsequently, the prosecution. In the meanwhile a charge-sheet has been filed 
against Hassan Ali Khan. Upon inquiry by us as to whether the charge-sheet 
had been vetted by the HLC, and its inputs secured, the counsel for the Union 
of India were flummoxed. The fact was that the charge-sheet had not been 
given even lor the perusal of the HLC, let alone securing its inputs, guidance 
and direction. We arc not satisfied by the explanation offered by the 
Directorate of Enforcement by way of affidavit after the orders were 
reserved. Be it noted that a nodal agency was set up, pursuant to the 
directions oJ this Court in Vmeet Netmin case 2 given many years ago. Yet the 
same was not involved and these matters were never placed before it. Why? 

45. From the status reports, it is clear that the problem is oxiremely 
complex, and many agencies and departments spread across the country have 
not responded with the alacrity, and urgency, that one would desire. 
Moreover, the Union of India has been unable to answer any of the questions 
regarding its past actions, and their implications, such as die slowness of the 
investigation, or about gram of licence to conduct retail banking by UBS, by 
reversing the decision taken earlier to withhold such a licence on the grounds 
that the said Bank’s credentials were suspect. To this latter query, the stance 
of the Union of India has been that entry of UBS would facilitate flow of 
foreign investments into India. 

46. The question that arises is: whether the task of bringing foreign funds 
into India override all other constitutional concerns and obligations? 

47. The predominant theme in the responses of the Union of India before 
this Court has been that it is doing all that it can to bring back the 
unaccounted for monies stashed in various banks abroad. To this is added the 
qualifier that it is an extremely complex problem, requiring the cooperation 
of many different jurisdictions, and an internationally coordinated effort. 
Indeed they arc complex. We do not wish to go into the details of arguments 
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about whether the Union of India is, or is not, doing necessary things to 
achieve such goals. That is not necessary for the matters at hand. 

3 48. What is important is that the Union of India had obtained knowledge, 

documents and information (hat indicated possible connections between 
Hassan Ali Khan, and his alleged co-conspirators and known international 
arms dealers. Further, the Union of India was also in possession of 
information that suggested that because the international arms dealing 
network, and a very prominent dealer in it, could not open a bank account 
b even in a jurisdiction that is generally acknowledged to lay great emphasis on 
not asking sources of money being deposited into its banks, Hassan Ali Khan 
may have played a crucial rote in opening an account with the branch of the 
same bank in another jurisdiction. The volume of alleged income taxes owed 
to the country, as demanded by the Union of India itself, and the volume of 
monies, by some accounts US S8.04 billion, and some other accounls in 
c excess of Rs 70,000 crores, that are said to have been routed through various 
bank accounts of Hassan Ali Khan and Tapurias. Further, from all accounts it 
has been acknowledged that none of the named individuals have any known 
and lawful sources for such huge quantities of monies. 

49. All of these factors, cither individually or combined, ought to have 
immediately raised questions regarding the sources being unlawful activities, 

^ national security, and transfer of funds into India for other illegal activities, 
including acts against the State, it was only at the repeated insistence by us 
that such matters have equal, if not even greater importance than issues of tax 
collection, has the Union of India belatedly concluded that such aspects also 
ought to be investigated with thoroughness. However, there is still no 
evidence of a really serious investigation into these other matters from the 
e national security perspective. 

50. The fact remains that the Union of India has struggled in'conducting 
a proper investigation into the affairs of Hassan Ali Khan and the Tapurias. 
While some individuals, whose names have come to the adverse knowledge 
of the Union ol India, through the more recent investigations, have been 
interrogated, many more arc yet to be investigated. This highly complex 

' investigation has in fact just begun. It is still too early to conclude that the 
Union ol India has indeed placed all the necessary machinery to conduct a 
proper investigation. The formation of the MLC was a neccssaiy step, and 
may even be characterised as a welcome step. Nevertheless, it is an 
insufficient step. 

51. In light of the above, we had proposed to the Union of India that the 
9 same HLC constituted by it be converted into a Special Investigation Team, 

headed by two retired Judges of the Supreme Court of India. The Union of 
India opposes the same, but provides no principle as to why that would be 
undesirable, especially in light of the many lapses and lacunae in its actions 
in these matters spread over the past four years. 

52. We arc of the firm opinion that in these matters fragmentation of the 
h Government, and expertise and knowledge, across many departments, 

agencies and across various jurisdictions, both within the country, and across 
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the globe, is a serious impediment to the conduct oi' a proper investigation. 

We hold that it is in fact necessary to create a body that coordinates, directs, 
and where necessary orders timely and urgent action by various institutions g 
of the State. We also hold that the continued involvement of this Court in 
these matters, in a broad oversight capacity, is necessary for upholding the 
i rule of law, and achievement of constitutional values. However, it would be 

impossible for this Court to be involved in day-to-day investigations, or to 
constantly monitor each and every aspect of the investigation. 

53. The resources of this Court are scarce, and it is overburdened with the £, 
task of rendering justice in well over a lakh of eases every year. Nevertheless, 
this Court is bound to uphold the Constitution, and its own burdens, 
excessive as they already arc, cannot become an excuse for it to not perform 
that task. In a country where most of its people are uneducated and illiterate, 
suffering from hunger and squalor, the retraction of the monitoring of these 

; matters by this Court would be unconscionable. c 

54. The issue is not merely whether the Union of India is making the 
necessary effort to bring back all or some significant part of the alleged 
monies. The Tact that there is some information and knowledge that such vast 
amounts may have been stashed away in foreign banks, implies that the State 
has the primordial responsibility, under the Constitution, to make every effort 

to trace the sources of such monies, punish the guilty where such monies ^ 
have been generated and/or taken abroad through unlawful activities, and 
bring back the monies owed to the country. We do recognise that the degree 
of success, measured in terms of the amounts of monies brought back, is 
dependent on a number of factors, including aspects that relate to 
international political economy and relations, which may or may not be 
under our control. The fact remains that with respect to those factors that 
were within the powers of the Union of India, such as investigation of 
possible criminal nexus, threats to national security, etc., were not even 
attempted. Fealty to the Constitution is not a matter of mere material success; 

] but, and probably more importantly from the perspective of the moral 

| authority of the State, a matter of integrity of effort on all the dimensions that 

inform a problem that threatens the constitutional projects. Further, the 
degree oi' seriousness with which efforts arc made with respect to those 
various dimensions can also be expected to bear fruit in terms of building 
capacities, and the development of necessary attitudes to take the law 
enforcement part of accounting or following the money seriously in the 
future. 

55. The merits of vigour of investigations, and attempts at law 
enforcement, cannot be measured merely on the scale of what we accomplish ® 
with respect to what has happened in the past. It would necessarily also have 

to be appreciated from the benefits that are likely to accrue to the country in 
preventing such activities in the future. Our people may be poor, and may be 
suffering from all manner of deprivation. However, the same poor and 
suffering masses arc rich, morally and from a humanistic point of view. Their 
forbearance of the many foibles and failures of those who wield power, no ^ 
less in their name and behalf than of the rich and the empowered, is itself 
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indicative of their great qualities, of humanity, trust and tolerance. That 
greatness can only be matched by exercise of every sinew, and every 
a resource, in the broad goal of our constitutional project of bringing to their 
lives dignity. The efforts that this Court makes in this regard, and will make 
in this respect and these matters, can only be conceived as a small and minor, 
though nevertheless necessary, part. Ultimately the protection of the 
Constitution and striving to promote its vision and values is an elemental 
mode of service to our people. 

b 56. We note that in many instances, in the past, when issues referred to 
the Court have been very complex in nature, and yet required the intervention 
of the Court, Special Investigation Teams have been ordered and constituted 
in order to enable the Court, and the Union of India and/or other organs of 
the State, to fulfil their constitutional obligations. The following instances 
may he noted: Vineet Narain v. Union of India 2 * 4 , NHRC v. Slate of Gujarat 
c Sanjiv Kumar v. State of Haryana* and Centre for Public Interest Litigation 
v. Union of India 5 . 

57. In light of the above wc herewith order: 

0) That the High-Level Committee constituted by the Union of India, 
comprising of (i) Secretary, Department of Revenue; (ii) Deputy 
Governor, Reserve Bank of India; (Hi) Director (IB); (fv) Director, 
d Enforcement; (v) Director, CBI; (vi) Chairman, CBDT; (viij DG, 
Narcotics Control Bureau; (vii) DG, Revenue Intelligence; (ix) Director, 
Financial Intelligence Unit; and (x) JS (FT & TR-I), CBDT be forthwith 
appointed with immediate effect as a Special Investigation Team; 

00 That the Special Investigation Team, so constituted, also include 
Director, Research and Analysis Wing; 

(iii) Thui the above Special Investigation Team, so constituted, he 
headed by and include the following former eminent Judges of this 
Court: 00 Hon’hlc Mr Justice B.P. Jccvan Reddy as Chairman; and (b) 
Hon’hlc Mr Justice M B. Shah as Vice-Chairman; and that the Special 
Investigation Team function under their guidance and direction; 

f O'f) That the Special Investigation Team, so constituted, shall be 

charged with the responsibilities and duties of investigation, initiation of 
proceedings, and prosecution, whether in the context of appropriate 
criminal or civil proceedings of: 

00 all issues relating to the matters concerning and arising from 
g unaccounted for monies of Hassan Ali Khan and the Tapurias; 

00 all other investigations already commenced and arc pending, 

or awaiting to be initiated, with respect to any other known instances 

2 (1996) 2 SCC J99 : 1996 SCC (Cri) 264 

h 3 (2004) 8 see 610 

4 (2005)5 see 517 

5 (2011) 1 see 560: (2011) 1 sec (Cri) 403 
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of the stashing of unaccounted for monies in foreign bank accounts 
by Indians or other entities operating in India; and 

(c) all other matters with respect to unaccounted for monies a 
being slashed in foreign banks by Indians or other entities operating 
in India that may arise in the course of such investigations and 
proceedings. 

It is clarified here that within the ambit of responsibilities described 
above, also lie the responsibilities to ensure that the matters are also 
investigated, proceedings initiated and prosecutions conducted with b 
regard to criminality and/or unlawfulness of activities that may have been 
the source for such monies, as well as the criminal and/or unlawful 
means that ;ue used to take such unaccounted for monies out of and/or 
bring such monies back into the country, and use of such monies in India 
or abroad. The Special Investigation Team shall also be charged with the 
responsibility of preparing a comprehensive action plan, including the c 
creation of necessary institutional structures that can enable and 
strengthen the country's battle against generation of unaccounted for 
monies, and their stashing away in foreign banks or in various forms 
domestically. 

(v) That the Special Investigation Team so constituted report and be 
responsible to this Court, and that it shall be charged with the duty to <j 
keep this Court informed of all major developments by the filing of 
periodic status reports, and following of any special orders that this Court 
may issue from time to time; 

(i'0 That all organs, agencies, departments and agents of the State, 
whether at the level of the Union of India, or the State Government, 
including but not limited to all statutorily formed individual bodies, and e 
other constitutional bodies, extend all the cooperation necessary’for the 
Special Investigation Team so constituted and functioning; 

(vti) Thai the Union of India, and where needed even the Slate 
Governments, arc directed to facilitate the conduct of the investigations, 
in their fullest measure, by the Special Investigation Team so constituted 
and functioning, by extending all the necessary financial, material, legal, ! 
diplomatic and intelligence resources, whether such investigations or 
portions of such investigations occur inside the country or abroad; 

(viii) Thai the Special Investigation Team also be empowered to 
further investigate even where charge-sheets have been previously filed; 
and that the Special Investigation Team may register further eases, and 
conduct appropriate investigations and initiate proceedings, for the 9 
purpose of bringing back unaccounted for monies unlawfully kept in 
bank accounts abroad. 

58. We accordingly direct the Union of India to issue appropriate 
notification and publish the same forthwith. It is needless to clarify that the 
former Judges of this Court so appointed to supervise the Special ^ 
Investigation Team arc entitled to their remuneration, allowances, perks. 
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facilities as that of the Judges of the Supreme Court. The Ministry of 
Finance, Union of India, shall be responsible for creating the appropriate 
a infrastructure and other facilities for proper and effective functioning of the 
Special Investigation Team at once. 

Part 111 

59. Wc now turn our attention to the matter of disclosure of various 
documents referenced by the Union of India, as sought by the petitioners. 

k These documents, including names and bank particulars, relate to various 
bank accounts of Indian citizens, in the Principality of Liechtenstein 
(Liechtenstein), a small landlocked sovereign nation-Sratc in Europe. It is 
generally acknowledged that Liechtenstein is a tax haven. 

60. Apparently, as alleged by the petitioners, a former employee of a 
bank or banks in Liechtenstein secured the names of some 1400 bank 

c account-holders, along with the particulars of such accounts, and offered the 
information to various entities. The same was secured by the Federal 
Republic of Germany (Germany), which in turn, apart from initiating tax 
proceedings against some 600 individuals, also offered the information 
regarding nationals and citizens of other countries to such countries. It is the 
contention of the petitioners that even though the Union of India was 
fj informed about the presence of the names of a large number of Indian 
citizens in the list of names revealed by the former bank employee, the Union 
of India never made a serious attempt to secure such information and proceed 
to investigate such individuals. 

61. ft is Ihc contention of the petitioners that such names include the 
identities of prominent and powerful Indians, or the identities of individuals, 

e who may or may not be Indian citizens, but who could lead to information 
about various powerful Indians holding unaccounted for monies in bank 
accounts abroad. It is also the contention of the petitioners that, even though 
they had sought the information under the Right to Information Act, 2005, 
the respondents had not revealed the names nor divulged the relevant 
documents. The petitioners argue that such a reluctance is only on account of 
f the Union of India not having initiated suitable steps to recover such monies, 
and punish the named individuals, and also because revelation of names of 
individuals on the list would lead to discovery of powerful persons engaged 
in various unlawful activities, both in generation of unlawful and 
unaccounted for monies, and their slashing away in banks abroad. 

62. It was also alleged by the petitioners that in fact Germany had offered 
g such information, freely and generally to any country that requests the same, 

and did not specify that the names and other information pertaining to such 
names ought to be requested only pursuant to any double taxation agreements 
it has with other countries. The petitioners also alleged that the Union of 
India has chosen to proceed under the assumption that it could have 
requested such information only pursuant to the double taxation agreement it 
h has with Germany. The petitioners contend that the Government of India took 
such a step primarily to conceal the information from public gaze. 
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63. The response of the Union of India may be summed up briefly: 

(i) that they secured the names of individuals with bank accounts in 
banks in Liechtenstein, and other details with respect to such bank a 
, accounts, pursuant to an agreement of India with Germany for avoidance 
of double taxation and prevention of fiscal evasion; 

(//) that the said agreement proscribes the Union of India from 
disclosing such names, and other documents and information with 
respect to such bank accounts, to the petitioners, even in the context of 
these ongoing proceedings before this Court; & 

(iif) that the disclosure of such names, and other documents and 
information, secured from Germany, would jeopardise the relations of 
. India with a foreign State; 

(ii<) that the disclosure of such names, and other documents and 
• i information, would violate the right to privacy of those individuals who 

may have only deposited monies in a lawful manner, 

(v) that disclosure of names, and other documents and information 
can be made with respect to those individuals with regard to whom 
investigations arc completed, and proceedings initiated; and 

(vi) that contrary to assertions by the petitioners, it was Germany 
which had asked the Union of India to seek the information under double d 
taxation agreement, and that this was in response to an earlier request by 
the Union of India for the said information. 

64. For the purposes of the instant order, the issue of whether the Union 
of India could have sought and secured the names, and other documents and 
information, without having to lake recourse to the double taxation 
agreement is not relevant. For the puiposcs of determining whether the Union e 
of India is obligated to disclose the information that it obtained, from 
Germany, with respect to accounts of Indian citizens in a bank in the 
Principality of Liechtenstein, we need only examine the claims of the Union 

of India as to whether it is proscribed by the double taxation agreement with 
Germany from disclosing such information. Further, and most importantly, 
we would also have to examine whether in the context of Article 32 I 
proceedings before this Court, wherein this Court has exercised jurisdiction, 
the Union of India can claim exemption from providing such information to 
: the petitioners, and also with respect to issues of right to privacy of 

individuals who hold such accounts, and with respect of whom no 
investigations have yet been commenced, or only partially conducted, so that 
the State has not yet issued a show-cause and initiated proceedings. Q 

65. We have perused the said agreement with Germany. We arc 
convinced that the said agreement, by itself, docs not proscribe the disclosure 
of the relevant documents and details of the same, including die names of 
various bank account-holders in Liechtenstein. In the first instance, we note 

' that the names or the individuals arc with respect to bank accounts in 

Liechtenstein, which though populated by hugely German speaking people, ^ 
■ is an independent and sovereign nation-Statc. The agreement between 
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Germany and India is with regard to various issues that crop up with respect 
to German and Indian citizens' liability to pay taxes to Germany and/or India, 
a It does not even remotely touch upon information regarding Indian citizens’ 
bank accounts in Liechtenstein that Germany secures and shares that have no 
hearing upon the matters that arc covered by the double taxation agreement 
between the two countries. 

• 66. In fact, the “information” that is referred to in Article 26 is that which 
is “necessary for carrying out the purposes of this agreement'” i.c. the Indo- 
b German DTAA. Therefore, the information sought does not fall within the 
ambit of this provision. It is disingenuous for the Union of India, under these 
circumstances, to repeatedly claim that it is unable to reveal the documents 
and names as sought by the petitioners on the ground that the same is 
proscribed by the said agreement. It docs not matter that Germany itself may 
have asked India to treat the information shared as being subject to the 
c confidentiality and secrecy clause of the double taxation agreement. It is for 
the Union of India, and the courts, in appropriate proceedings, to determine 
whether such information concerns matters that arc covered by the double 
taxation agreement or not. In any event, we also proceed to examine the 
provisions ol the double taxation agreement below, to also examine whether 
they proscribe the disclosure of such names, and other documents and 
d information, even in the context of these instant proceedings. 

67. Relevant portions of Article 26 of the double taxation agreement with 
Germany, a copy of which was submitted by (he Union of India, reads as 
follows: 

”26. Exchange of information.■ —(i) The competent authorities of the 
contracting States shall exchange such information as is ncccssaiy for 
e carrying out the purposes of this agreement. Any information received by a 
contracting State shall be treated as secret in die same manner as-information 
obtained under the domestic laws of that State and shall be disclosed only to 
persons or authorities (including courts and administrative bodies) involved 
ill the assessment or collection of, the enforcement or prosecution in respect 
of, or the determination of appeals in relation to, the taxes covered by this 
/ agreement. They may disclose Llic information in public court proceedings or 
in judicial proceedings. 

(2) In no ease shall the provisions of Para 1 be construed so as to impose 
on a contracting State the obligation: 

(a) to carry out administrative measures at variance with the laws 
ami administrative practice of that or of die other contracting State; 
g (6) to supply information which is not obtainable under the laws or 

in the normal course of (he administration of that or of the oilier 
contracting State; 

(c) to supply information which would disclose any trade, business, 
industrial, commercial or professional secret or trade process, or 
information, the disclosure of which would be contrary to public policy 
(Older public).” 

1 he above clause in the relevant agreement with Germany would indicate 
that, contrary to the assertions of the Union of India, there is no absolute bar 
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of secrecy. Instead the agreement specifically provides that the information 
may be disclosed in public court proceedings, which the instant proceedings 
are. The proceedings in this matter before this Court, relate both to the issue a 
of tax collection with respect to unaccounted for monies deposited into 
foreign bank accounts, as well as with issues relating to the manner in which 
such monies were generated, which may include activities that arc criminal in 
nature also. Comity of nations cannot be predicated upon clauses of secrecy 
that could hinder constitutional proceedings such as these, or criminal 
proceedings. k 

68. The claim of the Union of India is that the phrase “public court 
proceedings”, in the last sentence in Article 26(1) of the double taxation 
agreement only relates to proceedings relating to tax matters. The Union of 
India claims that such an understanding comports with how it is understood 
internationally. In this regard the Union of India cites a few treatises. 
However, the Union of India did not provide any evidence that Germany c 
specifically requested it to not reveal the details with respect to accounts in 
Liechtenstein even in the context of proceedings before this Court. 

69. Article 31, “General Rule of Interpretation”, of the Vienna 
Convention on the Law of Treaties, 1969 provides that a “treaty shall be 
interpreted in good faith in accordance with the ordinary meaning to be given 

to the terms of the treaty in their context and in the light of its object and d 
purpose". While India is not a party to the Vienna Convention, it contains 
many principles of customary international law, and the principle of 
interpretation, of Article 31 of the Vienna Convention, provides a broad 
guideline as to what could be an appropriate manner of interpreting a treaty 
in the Indian context also. 

70. This Court in Union of India v. Azadi Bachtio Andolaifi approvingly s 
noted Francis Reunion’s observations that a treaty is really an indirect 
enactment, instead of a substantive legislation, and that drafting of treaties is 
notoriously sloppy, whereby inconveniences obtain. In this regard this Court 
further noted the dictum of Lord Widgery. CJ. that the words “are to be 
given their general meaning, general to lawyer and layman alike.... The 
meaning of the diplomat rather than the lawyer.” The broad principle of 
interpretation, with respect to treaties, and the provisions therein, would he 
that ordinary meanings of words be given effect to, unless the context 
requires or otherwise. However, (he fact that such treaties arc drafted by 
diplomats, and not lawyers, leading to sloppincss in drafting also implies that 
care has to be taken to not render any word, phrase, or sentence redundant, 
especially where rendering of such word, phrase or sentence redundant ^ 
would lead to a manifestly absurd situation, particularly from a constitutional 
perspective. The Government cannot bind India in a manner that derogates 
from constitutional provisions, values and imperatives. 

71. The last sentence of Article 26(1) of the Double Taxation Avoidance 
Agreement with Germany, “[T]hey may disclose this information in public court ^ 
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proceedings or in judicial decisions”, is revelatory in this regard, it stands out 
as an additional aspect or provision, and an exception, to the preceding 
a portion of the said article. It is located after the specification that information 
shared between contracting parties may be revealed only to “persons or 
authorities (including courts and administrative bodies) involved in the 
assessment or collection of the enforcement or prosecution in respect of, or 
the determination of appeals in relation to taxes covered by this agreement”. 
Consequently, it has to be understood that the phrase • "public court 
b proceedings” specified in the last sentence in Article 26(1) of the double 
taxation agreement with Germany refers to court proceedings other than 
those in connection with tax assessment, enforcement, prosecution, etc., with 
respect to tax matters. If it were otherwise, as argued by the Union of India, 
then there would have been no need to have that last sentence in Article 26(1) 
of the double taxation agreement at all. The last sentence would become 
c redundant if the interpretation pressed by the Union of India is accepted. 
Thus, notwithstanding the alleged convention of interpreting the last sentence 
only as referring to proceedings in tax matters, the rubric of common law 
jurisprudence, and fealty to its principles, leads us inexorably to the 
conclusion that the language in this specific treaty, and under these 
circumstances cannot be interpreted in the manner sought by the Union of 
d India. 

72. While we agree that the language could have been tighter, and may 
be deemed to be sloppy, to use Francis Bennion’s characterisation, 
negotiation of such treaties arc conducted and secured at very high levels of 
Government, with awareness of general principles of interpretation used in 
various jurisdictions. It is fairly well known, at least in common law 

e jurisdictions, that legal instruments and statutes are interpreted, in a manner 
whereby redundancy of expressions and phrases is sought to be avoided. 
Germany would have been well aware of it. 

73. The redundancy that would have to be ascribed to the said last 
sentence of Article 26(1) of the double taxation agreement with Germany, if 
the posilion of the Union of India were to be accepted, also leads to a 

^ manifest absurdity, in the context of the Indian Constitution. Such a 
redundancy would mean that constitutional imperatives themselves arc to be 
set aside. Modern constitutionalism, to which Germany is a major contributor 
too, especially in terms of the basic structure doctrine, specifies that powers 
%'cstcd in any organ of the State have to be exercised within the four corners 
of the Constitution, and further that organs created by a Constitution cannot 
9 change the identity of the Constitution itself. 

74. The basic structure of the Constitution cannot be amended even by 
the amending power of the legislature. Our Constitution guarantees the right, 
pursuant to clause (1) of Article 32, to petition this Court on the ground that 
the rights guaranteed under Part III of the Constitution have been violated. 
This provision is a part of the basic structure of the Constitution. Clause (2) 
of Article 32 empowers this Court to issue "directions or orders or writs, 
including writs in the nature of habeas cotpus, mandamus, prohibition, quo 
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warranto and certiorari, whichever may he appropriate for the enforcement of 
any of the rights conferred by” Part III. This is also a part of the basic 
structure of the Constitution. 

a 

75. In order that the right guaranteed by clause (1) of Article 32 be 
meaningful, and particularly because such petitions seek the protection of 
fundamental rights, it is imperative that in such proceedings the petitioners 
are not denied the information necessary for them to properly articulate the 
case and be heard, especially where such information is in the possession of 
the Slate. To deny access to such information, without citing any b 
constitutional principle or enumerated grounds of constitutional prohibition, 
would be to thwart the right granted by clause (1) of Article 32. 

76. Further, inasmuch as, by history and tradition of common law, 
judicial proceedings arc substantively, though not necessarily fully, 
adversarial, both parties bear the responsibility of placing all the relevant 
information, analyses, and facts before this Court as completely as possible. c 
In most situations, it is the State which may have more comprehensive 
information that is relevant to the matters at hand in such proceedings. 
However, some agents of the State may perceive that because these 
proceedings arc adversarial in nature, the duty and burden to liirnish all the 
necessary information rests upon the petitioners, and hence the State has no 
obligation to fully furnish such information. Some agents of the State may <7 
also seek to cast the events and facts in a light that is favourable to the 
Government in the immediate context of the proceedings, even though such 
actions do not lead to rendering of complete justice in the task of protection 

of fundamental rights. To that extent, both the petitioners and this Court 
would be handicapped in proceedings under clause (1) of Article 32. 

77. It is ncccssaty for us to note that the burden of asserting, and proving, ~ 
by relevant evidence a claim in judicial proceedings would ordinarily be 
placed upon the proponent of such a claim; however, the burden of protection 

of fundamental l ights is primarily the duty of the State. Consequently, unless 
constitutional grounds exist, the State may not act in a manner that hinders 
this Court from rendering complete justice in such proceedings. Withholding 
of information from the petitioners, or seeking to cast the relevant events and 1 
facts in a light favourable to the State in the context of the proceedings, even 
though ultimately detrimental to the essential task of protecting fundamental 
rights, would be destructive to the guarantee in clause (1) of Article 32, and 
substantially eviscerate the capacity of this Court in exercising its powers 
contained in clause (2) of Article 32, and those traceable to other provisions 
of the Constitution and broader jurisprudence of constitutionalism, in g 
upholding fundamental rights enshrined in Part III. 

78. In the task of upholding of fundamental rights, the State cannot he an 
adversary. The State has the duty, generally, to reveal all the facts and 
information in its possession to (he Court, and also provide the same to the 
petitioners. This is so, because the petitioners would also then be enabled to 
bring to light facts and the law that may be relevant for the Court in rendering h 
its decision. In proceedings such as those under Article 32. both the petitioner 
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and the State, have to necessarily be the eyes and ears of the Court. Blinding 
the petitioner would substantially detract from the integrity of the process of 
a judicial decision-making in Article 32 proceedings, especially where the 
issue is of upholding of fundamental rights. 

79. Furthermore, we hold that there is a special relationship between 
clause (1) of Article 32 and sub-clause («) of clause (I) of Article 19, which 
guarantees citizens the freedom of speech and expression. The very genesis, 
and the normative desirability of such a freedom, lies in historical 

b experiences of the entire humanity: unless accountable, the State would turn 
tyrannical. A proceeding under clause (1) of Article 32, and invocation of the 
powers granted by clause (2) of Article 32, is a primordial constitutional 
feature of ensuring such accountability. The very promise, and existence, of a 
constitutional democracy rests substantially on such proceedings. 

80. Withholding of information from the petitioners by the State, thereby 
c constraining their freedom of speech and expression before this Court, may 

be premised only on the exceptions carved out, in clause (2) of Article 19, “in 
the interests of the sovereignty and integrity of India, the security of the 
State, friendly relations with foreign Slates, public order, decency or 
morality, or in relation to contempt of court, defamation or incitement to an 
offence" or by law that demarcate exceptions, provided that such a law 
d comports with the enumerated grounds in clause (2) of Article 19, or that 
may be provided for elsewhere in the Constitution. 

81. It is now a wcll-rccogniscd proposition that we arc increasingly being 
entwined in a global network of events and social action. Considerable care 
has to be exercised in this process, particularly where Governments which 
come into being on account of a constitutive document, enter into treaties. 

e Ihe actions of Governments can only be lawful when exercised within the 
four corners of constitutional permissibility. No treaty can be entered into, or 
interpreted, such that constitutional fealty is derogated from. The redundancy, 
that the Union of India presses, with respect to the last sentence of Article 
26(1) ol the double taxation agreement with Germany, necessarily 
transgresses upon the boundaries erected by our Constitution. It cannot be 
f permitted. 

82. Wc have perused the documents in question, and heard the arguments 
of the Union of India with respect to the double taxation agreement with 
Germany as an obstacle to disclosure. Wc do not find merit in its arguments 
flowing from the provisions of double taxation agreement with Germany. 
However, one major constitutional issue and concern remains. This is with 

9 regard to whether the names of individuals, and details of their bank 
accounts, with respect to whom there has been no completed investigations 
that reveal wrongdoing and proceedings initiated, and there is no other 
credible information and evidence currently available with the petitioners that 
there has been any wrongdoing, may be disclosed to the petitioners. 
h 83. Right to privacy is an integral part of right to life. This is a cherished 
constitutional value, and it is important that human beings be allowed 
domains of freedom that arc free of public scrutiny unless they act in an 


I 


! 









| O N L I N eT 

True Print” 


SCC OnLine Web Edition, Copyright ©2015 

Page 36 Thursday. July 9, 2015 

Printed For Shyam Divan 

SCC OnLine Web Edition: htip:/Avww.scconline.com 

TruePrint™ source: Supreme Court Cases 






36 SUPREME COURT CASES (2011) 8 SCC 

unlawful manner. We understand and appreciate (he fact that the situation 
with respect to unaccounted for monies is extremely grave. Nevertheless, as 
constitutional adjudicators we always have to be mindful of preserving the a 
sanctity of constitutional values, and hasty steps that derogate from 
fundamental rights, whether urged by Governments or private citizens, 
howsoever well meaning they may be, have ro be necessarily very carefully 
scrutinised. The solution for the problem of abrogation of one zone of 
constitutional values cannot be the creation of another zone of abrogation of 
constitutional values. ^ 

84. The rights of citizens, to effectively seek the protection of 
fundamental l ights, under clause (1) of Article 32 have to be balanced against 
the rights of citizens and persons under Article 21. The latter cannot be 
sacrificed on the anvil of fervid desire to find instantaneous solutions to 
systemic problems such as unaccounted for monies, for it would lead to 
dangerous circumstances, in which vigilante investigations, inquisitions and c 
rabble rousing, by masses of other citizens could become the order of the 
day. The right of citizens to petition this Court for upholding of fundamental 
rights is granted in order that citizens, inter alia, arc ever vigilant about the 
functioning of the State in order to protect the constitutional project. That 
right cannot be extended ro being inquisitors of fellow citizens. An 
inquisitorial order, where citizens’ fundamental right to privacy is breached d 
by fellow citizens is destructive of social order. The notion of fundamental 
rights, such as a right to privacy as part of right to life, is not merely that the 
State is enjoined from derogating from them. It also includes the 
responsibility of the State to uphold them against the actions of others in the 
society, even in the context of exercise of fundamental rights by those others. 

85. An argument can be made that this Court can make exceptions under e 
the peculiar circumstances of this case, wherein the State has acknowledged 
that it has not acted with the requisite speed and vigour in the case of large 
volumes of suspected unaccounted for monies of certain individuals. There is 

an inherent danger in making exceptions to fundamental principles and rights 
on the fly. Those exceptions, bit by bit, would then eviscerate the content of 
the main light itself. Undesirable lapses in upholding of fundamental rights ^ 
by (he legislature, or the executive, can be rectified by assertion of 
constitutional principles by this Court. However, a decision by this Court that 
an exception could be carved out remains permanently as a part of judicial 
canon, and becomes a part of the constitutional interpretation itself. It can be 
used in the future in a manner and form that may far exceed what this Court 
intended or what the constitutional text and values can bear. We are not 9 
proposing that Constitutions cannot be interpreted in a manner that allows the 
naiion-Statc to tackle the problems it faces. The principle is that exceptions 
cannot be carved out willy-nilly, and without forethought as to the damage 
they may cause. 

86. One of the chief dangers of making exceptions to principles that have 
become a part ol constitutional law, through aeons of human experience, is ^ 
that the logic, and ease of seeing exceptions, would become entrenched as a 
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part of the constitutional order. Such logic would then lead to seeking 
exceptions, from protective walls of all fundamental rights, on grounds of 
a expediency and claims that there arc no solutions to problems that the society 
is confronting without the evisceration of fundamental rights. That same 
logic could then be used by the State in demanding exceptions to a slew of 
other fundamental rights, leading to violation of human rights of citizens on a 
massive scale. 

87. It is indeed true that the information shared by Germany, with regard 
b to certain bank accounts in Liechtenstein, also contains names of individuals 

who appear to be Indians. The petitioners have also claimed that names of all 
the individuals have been made public by certain segments of the media. 
However, while some of the accounts, and the individuals holding those 
accounts, arc claimed to have been investigated, others have not been. No 
conclusion can be drawn as to whether those who have not been investigated, 
c or only partially investigated and proceedings not initiated have committed 
any wrongdoing. There is no presumption that every account-holder in banks 
of Liechtenstein has acted unlawfully. In these circumstances, it would be 
inappropriate for this Court to order the disclosure of such names, even in the 
context of proceedings under clause (1) of Article 32. 

88. The revelation of details of bank accounts of individuals, without 
d establishment of prima facie grounds to accuse them of wrongdoing, would 

be a violation of their rights to privacy. Details of bank accounts can he used 
by those who want to harass, or otherwise cause damage, to individuals. We 
cannot remain blind to such possibilities, and indeed experience reveals that 
public dissemination of banking details, or availability to unauthorised 
persons, has led to abuse. The mere fact that a citiz.en has a bank account in a 
e bank located in a particular jurisdiction cannot be a ground for.revelation of 
details of his or her account that the State has acquired. Innocent citiz.ens, 
including those actively working towards the betterment of the society and 
the nation, could 1 all prey to (he machinations of those who might wish to 
damage the prospects of smooth functioning of society. Whether the State 
itself can access details of citizens’ bank accounts is a separate matter. 
/ However, the State cannot compel citiz.ens to reveal, or itself reveal details of 
their hank accounts to the public at large, either to receive benefits from the 
State or to facilitate investigations, and prosecutions of such individuals, 
unless the State itself has, through properly conducted investigations, within 
the four corners of constitutional permissibility, been able to establish prima 
facie grounds to accuse the individuals of wrongdoing. It is only after the 
Stale has been able to arrive at a prima facie conclusion of wrongdoing, 
based on material evidence, would the rights of others in the nation to be 
informed, enter the picture. In the event citiz.ens, other persons and entities 
have credible information that a wrongdoing could be associated with a bank 
account, it is needless to state that they have the right, and in fact the moral 
duty, to tnlorm the State, and consequently the State would have the 
h obligation to investigate the same, within the boundaries of constitutional 
permissibility. 11 the State fails to do so, the appropriate courts can always 
intervene. 


i 
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89. The major problem, in the matters before us, has been the inaction of 
the State. This is so, both with regard to the specific instances of Hassan Ali 
Khan and the iapurias, and also with respect to the issues regarding parallel q 
economy, generation of black money, etc. The failure is not of the 
constitutional values or of the powers available to the State; the failure has 
been of human agency. The response cannot be the promotion of vigilantism, 
and thereby violate other constitutional values. The response has to 
necessarily he a more emphatic assertion of those values, both in terms of 
protection of an individual’s right to privacy and also the protection of p 
individual’s right to petition this Court, under clause (1) of Article 32, to 
protect fundamental rights from evisceration of content because of failures of 
the State. The balancing leads only to one conclusion—strengthening of the 
machinery of investigations, and vigil by broader citizenry in ensuring that 
the agents of Slate do not weaken such machinery. 

90. In light of the above we order that: c 

(0 The Union of India shall forthwith disclose to the petitioners all 

those documents and information which they have secured from 
Germany, in connection with the matters discussed above, subject to the 
conditions specified in (if) below; 

(n) That the Union of India is exempted from revealing the names of 
those individuals who have accounts in banks of Liechtenstein, and d 
revealed to it by Germany, with respect of whom investigations/enquiries 
arc still in progress and no information or evidence of wrongdoing is yet 
available: 

(Hi) Thai the names of those individuals with bank accounts in 
Liechtenstein, as revealed by Germany, with respect of whom 
investigations have been concluded, either partially or wholly, and 6 
show-cause notices issued and proceedings initiated may be disclosed; 
and 

(iv) That Die Special Investigation Team, constituted pursuant to the 
orders of ioday by this Court, shall take over the matter of investigation 
of the individuals whose names have been disclosed by Germany as f 
having accounts in banks in Liechtenstein, and expeditiously conduct the 
same. The Special Investigation Team shall review the concluded matters 
also in this regard to assess whether investigations have been thoroughly 
and properly conducted or not, and on coming to the conclusion that 
there is a need for further investigation shall proceed further in the 
matter. Alter conclusion of such investigations by the Special 
Investigation Team, the respondents may disclose the names with regard 
to whom show-cause notices have been issued and proceedings initiated. 

91. Compliance reports shall be filed by the respondents, with respect of 
all the orders issued by this Court today. List for further directions in the 
week following Independence Day, 15-8-2011. Ordered accordingly. 


h 
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SUPREME COURT CASES 

c (2012) 5 SCC 

(2012) 5 Supreme Court Cases 1 
(Unroiii: Dr B.S. Cuauhan and Swatantilr Kumar, JJ.) 

KAML1L.A MA1DAN INCIDENT IN RE 
(j Suo Molu WP (CrI.) No. 122 of 2011 ' , decided on February 23, 2012 

A. Constitution of India — Arts, 19(l)(a) & (b) and (2) & (3), 21 and 32 
and Preamble — Public meetings, rallies and demonstrations — Public 
conducting itself in orderly fashion and agitating peacefully — Proper and 
permissible response of Slate and police in case of apprehension of breach of 
peace, disorder, etc., despite the public being in a peaceful stale 
s — Police crackdown at midnight on members of public sleeping in 
enclosed public ground, who were a part of public agitation spread over a 
number of days — Propriety — Kamlila .Vlaidan incident of 4-6-2.011/5-6-2011 
— Imposition of prohibitory order at night and hasty and forcible 
evacuation of sleeping public by police which resorting to violence to force 
the evacuation — Suo motii probe of incident ordered by Supreme Court on 
[ basis of media reports and CCTV camera footage — Police found to have 
misused its power and leader of agitation, a Yoga Guru also found partly 
responsible — Directions issued lor initiation of disciplinary and criminal 
action against police otllcials/persons concerned, and for remedial action 
and payment of compensation to victims of incident 

— Permission granted to Yoga Guru, Baba Ranidev for holding yoga 
g camp from 1-6-2011 to 20-6-2011 at Ramlila Maidan in New Delhi abruptly 
withdrawn on the night of 4-6-2011, and prohibitory order imposed under 
S. 144 CrPC, 1973 — Action taken on pretext that Yoga Guru instead of 
using premises exclusively for yoga camp as permitted, was promoting his 
agitation against black money and corruption — Huge gathering of people 
allegedly expected on Baba Ramdev commencing indefinite hunger strike on 
^ 4-6-2011 as part of abovesaid agitation —Apprehension raised that swelling 

i 1'iuln Ai(iclr iiftliL' CimNiihiiion of Imlisi 
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crowd may cause danger lo human life and disturbance of public 
tranquillity — Yoga Guru and his supporters asked lo leave Ramlila 
Maidnu at midnight itself — Yoga Guru not cooperating with police in a 
implementation of prohibitory order though he appealed lo his supporters 
to remain peaceful —- Confrontation leading to caning and tear gas shelling 
from police side and stone-pelting from public side — Several persons 
including police personnel injured and one woman succumbing lo injuries 
later on — Hasty police action at odd hours was in fact a fallout of talks’ 
failure on preceding day (3-6-2011) between Yoga Guru and representatives 
of Central Government which was trying lo persuade Yoga Guru lo call oil' 
his agitation against black money 

— Police action, held (per curiam), unconstitutional inasmuch as there 

was no justification lo compel sleeping public lo leave at night when there 
was no immediate danger of peace being disturbed — Necessary procedural 
safeguards like public announcement of promulgation, banner display of 
prohibitory order and prior warning before use of force, also not observed c 
by police — Yoga Guru also found to be partly responsible for incident — It 
was his legal and moral duty lo obey prohibitory order — His cooperation 
might have avoided police-public confrontation and resultant damage to life 
and property — Contributory negligence of organisers of yoga camp — 
Held, organisers by refusing to cooperate with police contributed to 
sufferings of people and were therefore also liable d 

— Remedial and compensatory measures directed (per curiam) — 
Disciplinary action directed lo lie taken against police ol'lieials who used 
undue force or failed to render assistance to injured persons — Criminal 
cases directed to Ik* registered both against police officials and members of 
public who resorted to violence — Compensation of Rs 5 lakhs awarded to 
legal heirs ol'lady who died as a result of this incident — Compensation of o 
Rs 50,000 awarded lo each of persons who were hospitalised due to serious 
injuries — Compensation of Rs 25,000 also awarded to each of persons who 
were discharged alter simple medical treatment — Liability lor monetary 
compensation apportioned between Slate and Yoga Guru in ratio of 3:1 — 
Such compensation to be treated as ad hoc compensation, and victims, 
further held, could claim additional compensation by moving competent 1 
court — Administrative Law — Administrative Action — Administrative or 
Executive Function — Colourablc/Arbitrary/Mala fide Exercise of Lower — 
Criminal Procedure Code, 1973 — S. 144 — Penal Code, 1860, S. 187 

11. Constitution of India — Arts. 32, 136 and 226 — Public law 
compensation — Police excesses — Violation of ftuidnmental rights — 
Compensation awarded — Maxims — Injuria non excusut injuriam 9 

C. Service Law — Departmental Enquiry — Initiation of — Court 
direction regarding — Misconduct — Improper exercise of official power 

1). Criminal Procedure Code, 1973 — Ss. 144 and 134 — Prohibitory 
order under S. 144 — Enforcement of — Necessity of strict compliance with 
requirements of publication/allixalion — Penal Code, I860 — Ss. 151, 152, 

159 and 160 -— Police — Delhi Police Standing Orders — Standing b 
Order 309 
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Baba Ranulcv was a world famous You a Guru who had large following in 
India. Bharat Swabhinian Trust, Delhi Pradesh (Baba Ramdev s Irnsi), 
a Respondent 4 sought permission from Municipal Corporation of Delhi for 
organising a yoga camp for 4 lo 5 thousand people at a public ground popularly 
known as Ramlila Maidan in Delhi from 1-6-2011 to 20-6-2011. A conditional 
no-objcclion certificate was granted by the police in this regard. The camp was 
however virtually used as a venue for mobilising public opinion against Indian 
black money slashed in foreign countries and to pressurise the Government to 
k bring back the money in India. The Government tried to convince Yoga Guru that 
necessary steps were being taken in this direction and therefore this should not 
be made a subject-matter of public agitation at this stage. The discussion 
between Yoga Guru and the Central Government failed and there was a police 
crackdown on the night between 4 6-2011 and 5-6 2011. Media reports showed 
the police forcibly cviciing the sleeping public from Ramlila Maidan by caning 
and use of tear gas and a commotion ensued resulting in injuries to several 
c persons. 

Severely criticising the handling of the si mol ion by the police authorities, the 
Supreme Court 
Ilehl: 

Per Smitunler Kumar, J. 

^ The police could have avoided the tragic incident by exercising greater 
restraint, patience and resilience. Ihe orders were passed by the authorities in 
undue haste and were executed with force and overzealousness, as if an emergent 
situation existed. The decision to forcibly evict the innocent public sleeping at 
the Ramlila Ground in the midnight of 4 6-2011/5-6-2011, whether taken by the 
police independently or in consultation with the Ministry of Home Affairs is 
amiss and suffers from the element of arbitrariness and abuse of power lo some 
e extent. The restriction imposed on the right to freedom of speech and expression 
was unsupported by cogent reasons and material facts, it was an invasion of the 
people's liberties and exercise of fundamental freedoms. The members of the 
assembly had legal protections available it) them even under the provisions of 
CrPC. Tims, the restriction was unreasonable and unwarranledly executed. The 
action demonstrated the might of the State and was an assault on the very basic 
f democratic values enshrined in the Const i mi ion of India, lixcepi in cases of 
emergency or the situation unexceptionable demanding so. reasonable notice/ 
time for execution of the order or compliance with the directions contained in the 
order itsell or in furtherance thereto is the prerequisite. It was primarily an error 
of performance of duty both by the police and Respondent 4 and Baba Ranulcv. 
the Yoga Guru but the ultimate sufferer was the public at large. It was not a case 
of emergency. The police have failed to establish that a situation had arisen 
" where there was imminent need to intervene, having regard to the sensitivity and 
perniciously perilous consequences that could have resulted, if such harsh 
measures hud not been taken forthwith. (Paras 286.2, 286.3 and 170 to 181) 
Babitlal {’finite v. State of Maharashtra. AIR 1961 SC H84 : (1961) 2 Cri U 16 : (1961) 3 

SCR 423. retied on 

Respondent 4 (the trust run by Baba Rumdev) is guilty of contributory 
^ negligence. The Trust and its representatives ought to have discharged their legal 
and moral duty and should have fully cooperated in the effective implementation 
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of ;t lawful order passed by the competent authority under Section 144 Crl’C. 
Due to the stature that Baba Ramdev enjoyed with his followers, it was expected 
of him to request the gathering to disperse peacefully and leave the Ramlila a 
Maidan. He ought not have insisted on continuing with his activity at the place of 
occurrence. Respondent 4 and all its representatives were bound by the 
constitutional and fundamental duty to safeguard public properly and to abjure 
violence. There was legal and moral duty cast upon the members of the Trust to 
request and persuade people to leave the Ramlila Maidan which could have 
obviously avoided the confrontation between the police and the members of the 
gathering at the Ramlila Maidan, (Para 286.6) ^ 

Per Chutihon, J. 

"Hie prohibitory order was sought to be enforced on a sleeping crowd which 
was not a violent crowd. The prohibitory order was enforced without any 
announcement as prescribed for being published or by its affixation in terms of 
Delhi Police Standing Order 309 read with Section 134 CrPC. There may be a 
reason available to impose prohibitory orders calling upon an assembly to c 
disperse but there docs not appear to be any plausible reason Tor the police to 
resort to blows on a sleeping crowd and to throw them out of their encampments 
abruptly. Hie affidavits and explanation given by the police officials do not 
disclose as to why (he police could not wail till morning and provide a 
reasonable lime to this crowd to disperse peacefully. Hie untlue baste caused a 
huge disarray and resulted in a catastrophe that was witnessed on media and d 
television throughout the country. There is no explanation for the gravity or the 
urgent situation requiring such an emergent action at this dark hour of midnight. 

In the absence or any such justification (here is no option but to deprecate such 
action and it also casts a serious doubt about the existence of the sufficiency of 
reasons for such action. The incident in question is an example of a weird 
expression of the desire of a tyrannical mind to threaten peaceful life suddenly 
for no justification. This coupled with what is understood of sleep, in tikes, jt clear e 
that the precipitate action was nothing but a clear violation of human right's and a 
definite violation of the procedure for achieving the end of dispersing a crowd. 

(Baras 298 and 304) 

Suite "f Stm KI.till rn v. Memon lluji him ill llnji Vrilinwhiinimed. AIR 19SU SC I SSL 

relied im 

People at large, sleeping in tents, had not been informed about the 1 
promulgation (of the prohibitory order) and were not asked to leave the place. 
There had only been a dispute regarding the service of the orders on the 
organisers. Therefore, there was utter confusion and the gathering could not even 
understand what the real dispute was and had reason to believe that police was 
trying to evict Baba Ramdev forcibly. At no point of lime was the assembly 
declared to be unlawful. The police administration is to be blamed for not g 
implementing the order by strict adherence to the procedural requirements. 
People at large have a legitimate expectation that the executive authority would 
ensure strict compliance with the procedural requirements and would certainly 
not act in derogation of the applicable regulations. The present is a clear-cut case 
of human rights violation. (Para .324) 

There was no gossip or discussion of something untrue that was going on. To ft 
the contrary, it was an assembly of followers, under a peaceful banner of yogic 
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training. Tast iislccp. T’hc assembly was at least, purportedly, a conglomeration of 
individuals gathered together, expressive of a determination to improve the 
a material condition of the human race. Hie aim of the assembly was prima facie 
unobjectionable and was nol to inflame passions. It was to ward off something 
harmful What was suspicious or conspiratorial about the assembly, may require 
an invcstigalion by (he appropriate forum hut the implementation of the 
prohibitory order appears to have been done in an unlawful and derogatory 
manner that did violate the basic human rights of the crowd ip have a sound 
sleep which is also a constitutional freedom, acknowledged under Article 21 of 
the Constitution of India. (Para 32.5) 

Judicially and on the strength of impartial logic, such an attempt cannot be 
permitted or justified, as a sleeping crowd cannot be included within the bracket 
of an unlawful category unless there is sufficient material to brand it as such. The 
facts as uncovered and the procedural mandate having been blatantly violated, is 
malice in law and also the part played by the police and the administration shows 
c the outrageous behaviour which cannot be justified by law in any civilised 
society. The respondents are forewarned to prevent any repetition of such hasty 
and unwarranted act alfccting the safe living conditions of the citizens/pcrsons in 
this country. (Paras 328 and 329) 

I Ed-: 'Hie directions for disciplinary action, criminal action and award of 
compensation, etc. are contained in paras 158. 286 17 to 286.19 and 287. | 

d I f Constitution of India — Art. 21 — Sleep as a human right — Nature 
and scope — Sleep, held (per Ciuwlum, J. ), is a biological necessity — Its 
deprivation affects a person’s health and menial condition — Interference 
with a person’s sleep is therefore a form of third-degree method of torture 
prohibited by Constitution — Human and Civil Rights — Right In sleep 
livid ■ 

( An individual is entitled to sleep as comfortably anti as freely as he breathes. 

Sleep is essential for a human being to maintain the delicate balance of health 
necessary for its very existence and survival. Sleep is. therefore, a fundamental 
and basic requirement without which the existence of life itself would be in peril. 
To disturb sleep, therefore, would amount to torture which is now accepted as a 
violation of human right. It would be similar to n third degree method which at 
l limes is sought to be justified as a necessary police action to extract the truth out 
of an accused involved in heinous and cold-blooded crimes. It is also a device 
adopted during warfare where prisoners of war and those involved in espionage 
are subjected to treatments depriving them of normal sleep. (Para 327) 

In many countries there arc complete night curfews (at the airport i.e. 
banning of landing and taking off between the night hours), for the reason that 
g the concept of sound sleep has been associated with sound health which is an 
inseparable faecl ol Article 21 ot the Constitution. Various .statutory provisions 
prohibit the arresl of a judgmentdebtor, a woman in (he night anti restrain the 
entering of. in the niglu into a constructed area suspected to have been raised in 
violation of the sanctioned plan, master plan or zonal plan for the purpose of 
survey or demolition. (Para 315) 

h While determining such matters the crucial issue in fact is nol whether such 
rights exist, hut whether the Slate has a compelling interest in the regulation of a 
subject which is within the police power of the State. Reasonable regulation of 


m*) 
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lime, place and manner of the act of sleeping would not viotale any 
constitutional guarantee. But. Slate authorities cannot deprive a sleeping person 
of that right anywhere and at all times. (Para 316) g 

Jaspal Singh v. Suite of Punjab. (2012) I SCC It): (21)12) I SCC (Cri) \. retied on 

Right of privacy and the right to sleep have always been healed to be a 
fundamental right like a right to breathe, to eat. to tlrink, to blink, etc. (Para 3 IS) 
(Ed.: Biological and psychological aspects of sleep have been explained in paras 

299 to 303 of the judgment.J 

F- Constitution of India — Arts. 21, 19 and Preamble — Security of b 
citizens — Protection of privacy and human dignity — Held {per Chauhan, 

J.), are primary tasks of Government — Restrictions on privacy — Held, 
ought to be just, lair and reasonable — State power has to be exercised 
within constitutional limitations 
Held - 

1 he primary task of the Slate is to provide security to all citizens without C 
violating human dignity. Powers conferred upon the statutory authorities have to 
be, perforce, admitted. Nonetheless, the very essence of constitutionalism is also 
that no organ of the State may arrogate to itself powers beyond what is specified 

in the Constitution. (Para 306) 

CVK Industries l,id. v. li'O. (20111 4 SCC .16: Nnndini Sunder v. Suite of Chhiitiisgarh. 

(20! 1) 7 SCC 547 : (2011) 2 SCC. (1.A.S1 762: Mndlmv Run Jivuji Run Seim/in v. Union b 

oj India, (1971) I SCC 85: Molilal Padampai Sugar Mitts Co. Ltd. v. State of UP.. (1979) 

2 SCC 409 : 1979 SCC (Tux) 144: D.K. Rax it v. Slate ofW.fl., (1997) 1 SCC 416 : 1997 

S(.( (Cri) 92. relied on 

Privacy and dignity of human life has always been considered a fundamental 
human right of every human being like any other key values such as freedom of 
association and freedom of speech. Therefore, every act which offends of impairs e 
human dignity lantamounts to deprivation pro tanto of his right to live and the 
State action must be in accordance with reasonable, fair and just procedure 
established by law which stands the lest of oilier fundamental rights. (Para 309) 
Frauds Coralie Muilin v. UT nf Delhi. (1981) I SCC 608 : 1981 SCC? (Cri) 212, relied on 

G. Constitution of India — Arts. 38, .39, 42, 47, 48-A and 51-A and 
Preamble — India as a welfare Slate — Protection to all forms of life / 
created by nature — Constitutional goal on this aspect highlighted (per 
(,'Jitttthint y J.) Animals, Birds and Irish ■— Rights of — Environment 
Protection and Pollution Control — Kcoccntricky — Posited 
Held : 

The Constitution does not merely speak of human rights prolcclion. 1( also 
speaks iff preservation and protection of man as well as animals, all creatures, g 
plants, rivers, hills and environment, flic Constitution of India professes for 
collective life and collective responsibility on the one band and individual rights 
and responsibilities on ihe other hand. (Para 310) 

Kharak Singlt v. State of U.P.. AIR 1963 SC? 1295 : (1963) 2 C.Ti 1J 329; Gobind v. Suite of 

M.P.. (1975) 2 SCC. 148 : 1975 SCC? (Cri) 468: People's Union for Civil Liberties v. 

Union of India. (1997) I SCC? 301. relied on 
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H. Constitution of India — Arts, 21 and 19 — Right to life — Privacy, 
right to silence, freedom from noise and to have proper rest and sleep, as 

a essential constituents of right to lire — Held (per Chauhan, are 

guaranteed by Constitution subject to certain just and lair exceptions_Tort 

Law — Nuisance — Freedom from noise — Public law underpinnimz of 
Held: 

Citizens/pcrsoiis have a right to leisure, to sleep, not to hear and to remain 
silent. The knock al the door, whether by day or by night, as a prelude to a search 
b without authority of law amounts to be police incursion inlo privacy and 
violation of fundamental right of a citizen. Right to privacy has been held ro be a 
fundamental right of the citizen being an integral pan of Article 21 of the 
Constitution of India. Illegitimate intrusion into privacy of a person is not 
permissible as right to privacy is implicit in the right to life and liberty 
guaranteed under the Constitution. Such a right has been extended even to 
woman of easy virtues as she has been held to be entitled lo her righl of privacy, 
c However, righl of privacy may not be absolute and in exceptional circumstance 
particularly surveillance in consonance with the statutory provisions may not 
violate such a right. The courts have always imposed the penalty on disturbing 
peace of others by using the amplifiers or beating the drums even in religious 
ceremonies. (Paras 311.312 and 314) 

Wolf v. Colorado, 93 L Ed 1782 : 338 US 25 (1949): Molnk Singh v. Stale ofP&H. (198)) 1 
d SCt? -120 : 1981 SCC. (Cri) 169; Stoic of Maharashtra v. Madltnkar No rayon Xfnrdikar. 

(1991) 1 SCX? 57 ; 1991 SCC (Cri) 1: R. Rujagapal v. State afT.fi., (1994) 6 SCC 632; 
Mr 'S' V. Hospital 7'. (1998) 8 SCC 296: Shard a v. Dhannpnl, (2(H)3) 4 SCC -193; 
People's Union for ChiI Liberties v. Union of India. (21)03) 4 SCC 399: Dish a i Reg in no 
and Collector v. Ctumra Rank. (21)0.5) 1 SCC 496; Hhavesh Jayanii Uikhani v. State of 
Mahtaashira. (2009) 9 SCC .551 : (2010) I SCC (t Vi) 47: Sehi v. State oj Karnataka. 
(2010) 7 SCC 263 : (2010) 3 SCC (Cri) 1: Ram Jethmalani v. Union of India, (2011) 8 
e SC ( ! : (2011) 3 SCC (Cri) 310; Rabin MnUteijee v. State of IV! IS. , AIR I9S5 Cal 222: 

llitrrnba.or lire Works Dealers Asm. v. Cumin*, of Polite, AIR 1998 Cal I'M; Church of 
(lad Ifirll Gospel) in India v. K.K.R. Maje\iu Colony Welfare Asm.. (2000f7 SCC 2S2 ; 
2000 SCC (C ri) 1350; Noise Pollution (7). In ,r. (2005) 8 SCC 796. relied on 

I. Constitution of India — Arts. I9(l)(b) & (a) and (2) & (3) and 
Preamble — Public meeting — Regulation of lime and place besides looking 

f « ,l « its coiiient/subject-mattcr — Permissibility — Prohibitory order under 
S. 144 CrPC, 1973 — Permissibility lo invoke in larger public interest — 
Reasonable restrictions, held (per Swatanter Kumar, J.), can be imposed on 
public meeting in larger public interest — Contcnl/subject-muUer of 
meeting is not the only concern of authority competent to gram permission 
— Criminal Procedure Code, 1973, S. 144 
Held ; 

g The right to hold meetings in public places is subject to control of the 
appropriate authority regarding the time and place of the meeting. Orders, 
lemporaiy in nature, can be passed to prohibit the meeting or lo prevent an 
imminent breach of peace. Such orders constitute reasonable restriction upon the 
freedom of speech and expression. The content is not the only concern of ihe 
controlling authority but the time and place of the meeting is also well wilhin iis 
h jurisdiction. If the authority anticipates an imminent threat 10 public order or 
public tranquillity, it would be free to pass desirable directions within the 
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S SUPREME COURT CASES (2012) 5 SCC 

parameters of reasonable restrictions on the freedom of an individual. However, 
provisions of Section 144 CrPC are attracted only in emergent situations. The 
emergent power is to be exercised for the purposes of maintaining public order. a 

(Para 54) 

Romesh Tluiji/xir v. Stole of Madras. AIR I WO SC 124 : (1950) 51 Cri LJ 1514; Union oj 

India v. Assn, fur Democratic Reforms , (2002) 5 SCC 294. relied on 

J. Const ill) lion oflndia —Arts. 19(1 ){a) & (b) and Preamble — Hunger 
Strike — Threat of — Held {per Smitauter Kumar, J.), is a form of protest 
permissible under law — Penal Code, I860, S. 309 

Held: 0 

The threat of going on a hunger strike extended by Baba Ramdev to 
personify his stand on (he issues raised, cannot be termed as unconstitutional or 
barred under any law. It is a form of protest which has been accepted, both 
historically and legally in the constitutional jurisprudence of India. (Para 209) 

K. Constitution of India — Art. 19 — Scope and extent of six freedoms c 

conferred under Art. 19(1) — Principles reiterated — “Reasonable” _ 

Meaning and scope — Said freedoms, held, are neither absolute nor 
completely oblilerablc — Constitution adopts a middle course — Imposition 

of reasonable restrictions is permissible within parameters prescribed in 
Arts. 19(2) to (6) so as to avoid anarchy and chaos — Purpose is to strike 
proper balance for meaningful enjoyment of rights by society as a whole — 
State ought to follow least invasive approach and must act openly and fairly, 
yet restrictions can he suitably tailored depending upon gravity of situation 
to be tackled — Law and order problem for example calls for least 
restriction, public order problem may justify greater restriction while threat 
to security of Stale may warrant maximum restriction — Restrictions 
however are subject to judicial review so as to check Slate arbitrariness or 
highhandedness — Prohibitory order imposed under S. 144 CrPC, - 1973 — e 
Held, being a restriction on freedoms under Arts. 19(l)(a) & (b), is Subject 
to judicial review — Criminal Procedure Code, 1973, S. 144 

I- Constitution of India — Arts. 19(2) to (6) and 21 — Reasonability of 
restrictions — Touchstone for — Restrictions, held, must be just, fair and 
reasonable as in the case of due process requirement under Art. 21 — 

Restrictions backed by law, like prohibitory order S. 144 CrPC, 1973 _ 1 

Held, such restrictions must withstand lest of reasonableness — Criminal 
Procedure Code, 1973 — S. 144 — Rule of Law 

M. Constitution of India — Arts. 19(2) to (6) — Restrictions on six 
freedoms available under Art. 19(1) — Burden of proof to justify 
reasonability — Reversal ol burden on Slate when violation of right prinia 
facie proved @ 

Held: 

Per SwuUtnter Kumar, J. 

N» person can be divested of his fundamental rights. They are incapable of 
being taken away or abridged. Alt dial the Slate can do, by exercise of its 
legislative power, is to regulate these rights by imposition of reasonable 
restrictions on them. Upon an analysis of die law. the following tests emerge: } 
(n)Thc restriction can be imposed only by or under die authority of law. It 
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cannot be imposed by exercise of executive power without tiny law to back it 
up. (/;) linth restriction must be reasonable, (ij A restriction must be related to 
a the purpose mentioned in Article 19(2). (Para 30) 

The legislative determination of what restriction to impose on a freedom is 
final and conclusive, as it is not open lo judicial review. It is difficult to define or 
explain the word “reasonable” with any precision. It will always be dependent on 
the facts of a given case with reference to the law which has been enacted to 
create a restriction on the right. It is neither possible nor advisable to state any 
^ abstract standard or general pattern of reasonableness as applicable uniformly to 
all cases. (Para 31) 

Stale of Madras v. KG'. Row, AIR 1932 SC 196 : 1952 Cri 1J 966. relied on 
teor adjudging the reasonableness or a restriction, factors such as the 
duration and extent of the restrictions, the circumstances under which and the 
manner in which that imposition has been authorised, the nature of the right 
infringed, (he underlining purpose of llie restrictions imposed. Ilic extent and 
urgency or the evil sought to be remedied thereby, the disproportion of the 
imposition, the prevailing conditions at the lime, amongst others, enter into the 
judicial verdict. ~ (pj,ra 32) 

Chiiiiaiiiiinrna v. Stale ofM.R. AIR 1951 SC 11S. relied an 

Hie courts must bear a clear distinction in mind with regard to “restriction'' 
and '‘prohibition ’. They are expressions which cannot be used interchangeably as 
o they have different connotations and consequences in law. Wherever a 
“prohibition'’ is imposed, besides satisfying all the tests of a reasonable 
“restriction ", it must also satisfy the requirement that any lesser alternative 
would be inadequate. Furthermore, whether a restriction, in effect, amounts lo a 
total prohibition or not, is a queslion of fact which has to be determined with 
regard to facts and circumstances of each case. (Para 33) 

e Slate of Gujarat v. Mirztipnr Mod Kureshi Kassah Jamal, (2005) 8 SCC SM,'relied on 

A restriction imposed in any form has to be reasonable and to that extent, it 
must stand the scrutiny of judicial review, it cannot be arbitrary or excessive. It 
must possess a direct and proximate nexus with ihe object sought to be achieved. 
Whenever and wherever any restriction is imposed upon the right to freedom of 
speech anti expression, it must be within the framework of the prescribed law. as 
/ subscribed by Article 19(2) of ihe Constitution (Para 35) 

Ihe restriction must be provided by law in a manner somewhat distinct to 
the term “due process of law” as contained in Article 21 of the Constitution. II 
the orders passed by the executive are backed by a valid and effective law. (lie 
restriction imposed thereby is likely lo wilhsinnd the lest of reasonableness, 
which requires it to be free of arbitrariness, to have a direct nexus to the object 
and to be proportionate lo the right restricted as well as the requirement of the 
g society, for example, an order passed under Section 144 CrPC. This order is 
passed on the strength of a valid law enacted by Parliament. The order is passed 
by an executive authority declaring dial at a given place or area, more than five 
. persons cannot assemble and hold a public meeting. There is a complete channel 
provided for examining the correctness or otherwise of such an order passed 
under Section 144 CrPC and, therefore, it has been held that such order Tails 
h within the framework of reasonable restriction. (Para 43) 
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In spile of there being a general presumption in favour of ihe 
constitutionality of a legislation under challenge alleging violation of the right to 
freedom guaranteed by Article 19(1) of the Constitution, on a prima facie case of 
such violation being made out, the onus shifts upon the State to show ihat the 3 
legislation comes within the permissible restrictions set out in Articles 19(2) to 
(6) and that the particular restriction is reasonable. It is for the Stale to place on 
record appropriate material justifying the restriction and its reasonability. 
Reasonability of restriction is a matter which squarely falls within the power of 
judicial review of the courts. Such limitations, therefore, indicate two purjioscs; 
one that the freedom is not absolute and is subject to regulatory measures and the b 
second lhal there is also a limitation on the power of the legislature to restrict 
these freedoms. The legislature has to exercise these powers within the ambit of 
Article 19(2) of the Constitution. (Para 25) 

I he State lias a duty to protect itself against certain unlawful actions and. 
therefore, may enact laws which would ensure such protection. The right that 
springs from Article I9(])(n) is not absolute and unchecked. There cannot be any c 
liberty absolute in nature and uncontrolled in operation so as to confer a right 
wholly free bom any restraint. Had there been no restraint, the rights and freedoms 
may become synonymous with anarchy and disorder. (paras 13 and 14) 

Stale of\V,B, v_ Subodh Gopal Bose. AIR 1954 SC 92. relied on 
Where the court applies the test of “proximate and direct nexus with the 
expression", ihe court also has to keep in mind that the restriction should he 
founded on the principle of least invasiveness i.e. the restriction should be ^ 
imposed in a manner and to the extent which is unavoidable in a given situation, 

The court would also take into consideration whether the anticipated event would 
or would not be intrinsically dangerous to public interest. (Para 28) 

The distinction between "public order" and "law and order" is a fine one. but 
nevertheless clear. A restriction imposed with "law and order" in mind would he 
least intruding into the guaranteed freedom while "public order" may qualify for e 
a greater degree or restriction since public order is a matter of even greater social 
concern. Out ol all expressions used in this regard, as discussed in the earlier part 
of this judgment, "security of the State" is the paramount anti the Stale can 
impose restrictions upon the freedom, which may comparatively be more 
stringent than those imposed in relation to maintenance of “public"order" and 
“law and order". However stringent may these restrictions he. (hey must stand 
the test of “reason a hi lily". The State would have to satisfy the court that the 1 
imposition of such restrictions is not only in the interest of ihe security of the 
Slate but is also within the framework of Articles 19(2) and [9(3) of the 
Constitution. (Para 44) 

Babidrd Parole v. State of Maharashtra, AIR SU6I SC 884 : (1961) 2 Cri U 16 : (1961) 3 SCR 
425; Mcidlin l.imaye v. Sab-Divisional Magistrate, Monghyr, (1970) 3 SCC 7-16; llinmt l a! 

K. Shah v. Conimr. of Police, (1973) ] SCC 227 ; 1973 SCC (Cri) 280. relied on 
rhere is a direct as well as implied responsibility upon the Government to 
function openly and in public interest. Each citizen of India is entitled to enforce 
his fundamental rights against the Government subject to any reasonable 
restrictions as may he imposed under law. The Government can, in larger public 
interest, lake a decision to restrict the enforcement of freedom, however, only for 
a valid, proper and justifiable reason. Such a decision cannot be arbitrary or 
capricious. Another important facet of exercise of such power is that such h 
restriction has to be enforced with least invasion. (Paras 26. 178 and 179) 
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The consliiuiion.nl proieciion available lo ihe citizens of India for exercising 
their fundamental rights has a great significance in the Constitution of India, 
a Article 13 is indicative of the significance that the Framers of the Constitution 
intended to attach lo the fundamental righls of the citizens. Wherever the State 
proposes to impose a restriction on the exercise of the fundamental righls. such 
restriction has to be reasonable and free from arbitrariness, li is for the Court lo 
examine whether the circumstances which existed at the relevant lime were of 
such imminent and urgent nature that it required passing of a preventive order 
within the scope of Section 144 CrPC. on the one hand, and on the other, oT 
b imposing a restriction on exercise of a fundamental right by Respondent 4 and 
persons present therein by withdrawing tiic permissions granted and enforcing 
dispersal of the gathering at the Ramlila Maidan at such an odd hour. (Para 206) 

N. Constitution of India — Arts. 19(l)(a) & (b) and (2) & (3), 21 and 
Preamble — Prohibitory order under S. 144 CrPC, 1973 — Held (per 
Swatanter Kumar, J.), per se is not an unreasonable restriction provided 

c order is passed within parameters set in S. 144 itself — Order however is 

open to judicial review — Criminal Procedure Code, 1973 — S. 144_. Rule 

of Law 

Hr Id : 

An order passed in anticipation by the Magistrate empowered under 
Section 144 CrPC is not an encroachment of the freedom granted under 
C 1 Articles 19(l)(ri) anil ( b) of the Constitution and it is not regarded as an 
unreasonable restriction. It is an executive order, open to judicial review. In 
exercise of its executive power the executive authority, by a written order and 
upon giving material facts, may pass an order issuing a direction requiring a 
person to abstain from doing certain acts or lake certain actions/orders with 
respect to certain properties in his possession, if the officer considers that such an 
order is likely lo prevent or lends to prevent obstruction, annoyance or injury to 
e any other person. ■ (Para 188) 

O. Constitution of India — Arts. 19(2) to (6) — Restrictions on 
fundamental righls — Significance of expression “in the interest of” — Held 
(jier Swatanter Kumar, J.), confers wide scope for imposing reasonable 
restrictions 

Held: 

Hie expression "in the interest of’ has given a wide amplitude lo the 
permissible law which can he enacted to impose reasonable restrictions on the 
rights guaranteed by Article 19(1) of the Constitution. (Para 38) 

P. Constitution of India — Arts. 19(l)(a> & (b) and (2) & (3) and 
Preamble — freedom ol speech and expression and freedom to assemble — 
Scope ol right —- Indian and US positions compared — SaitI freedom in 
India, held (per Swatanter Kumar, J.), is not as wide as in USA — 
Constitution of USA — First Amendment 

Held : 

The effect of use of wide expressions in the First Amendment to the US 
Constitution was that the freedom of speech of press was considered absolute 
and free from any restrictions whatsoever. Shortly thereafter, as a result of 
widening of the power of judicial review, the US Supreme Court preferred lo test 
each case on the touchstone of ihe rule of “clear and present danger". However, 
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12 SUPREME COURT CASES (2012) 5 SCC 

application of this title was unable to withstand the pace of development of law 
and, therefore, through ils judicial pronouncements, the US Supreme Court 
applied the doctrine of “balancing of interests”. The cases relating to speech did 
not simply involve the rights of the offending speaker but typically they 
presented a clash of several rights or a conflict between individual rights and 
necessary functions of the Government. Frankfurter, J. often applied the 
abovememioned balancing formula and concluded that “while the court has 
emphasised the importance of ‘free speech’, it has recognised that fr^.c speech is 
not in itself a touchstone. The Constitution is not unmindful of other important 
interests, such as public order, if free expression of ideas is not found to be the 
overbalancing considerations.” (Paras 2 and 3) 

Nietnotko v. Maryland, 95 LEd 267. at 276 : 340 US 268, at 282 (195L), relied on 
The “balancing of interests” approach is basically derived from Roscoe 
Pound’s theories of social engineering. Pound had insisted that his structure of 
public, social and individual interests are all. in fact, individual interests looked 
at from different points of view for the purpose of clarity. Therefore, in order to 
make the system work properly, it is essential that when interests tire balanced, 
all claims must be translated into the same level and carefully labelled Thus, a 
social interest may not be balanced against individual interest, but only against 
another social interest. The author points out that throughout the heyday of the 
“clear and present danger” and "preferred position" doctrines, the language of 
balancing, weighing or accommodating interests was employed as an integral 
part of the libertarian position. (Para 4) 

Martin .Shapiro, t'reedom oj Speech: I'hc Supreme Conn and Judicial Review (1966). 
(palled 

Hven in the United States there is a recurring debate in modern First 
Amendment jurisprudence as to whether First Amendment rights are “absolute” 
in the sense that the Government may not abridge them at all or whether the First 
Amendment requires the “balancing of competing interests” in the sense'that free 
speech values and the Government’s competing justification must be isolated ami 
weighed in each case. Although the First Amendment to the American 
Constitution provides that Congress shall make no law abridging the freedom of 
speech, press or assembly, it has long been established that those freedoms 
themselves arc dependent upon the power of the constitutional Government to 
survive. If it is to survive, it must have the power to protect itself against 
unlawful conduct anti under some circumstances against incitements to commit 
unlawlu) acts. Freedom of speech, thus, docs not comprehend the right to speak 
on any subject at any time. (p ;ira 5 ) 

Schenck v. United Snues, 63 L Ed 470 : 249 US 47 (1919). relied on 
Dr I..M. Singlivi: Constitution of India (2nd Etlii-I. Vi>l. I. t/noled 

In the face of the constitutional mandate contained in Anicles I9(l)(«). 
(OWO, (2) and (3) of the Indian Constitution, the American doctrine adumbrated 
in Schenck case, 63 L Fd 470 cannot be imported and applied. Under the Indian 
Constitution, this right is not an absolute right bin is subject to the above noticed 
restrictions. Thus, the position under the Indian Constitution is different. The 
fundamental right enshrined in the Constitution itself being made subject to 
reasonable restrictions, the laws so enacted to specify certain restrictions on the 
right to freedom of speech and expression have to be construed meaningfully and 
with the constitutional object in mind. The right to freedom of speech and 
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RAMLI1.A MAIDAN INCIDENT, IN RE 13 

expression is not violated by a law which requires that the name of the printer 
and publisher and the place of printing and publication should be printed legibly 
a on every book or paper. There is a marked distinction in the language of law, its 
possible interpretation and application under the Indian and the US laws. 

(Paras 7, 8, 10 and II) 

fltihulal Parole v. Stale of Maharashtra. AIR 1961 SC 881 : (1961) 2 Cri IJ 16 : (1961) 3 
SCR 423. followed 

Schenck v. United Start's. 63 L Ed 470 : 249 US 47 (1919). limited 
H.M. Siairvai: Constitutional Law of India (4l)i Erin.). Vol. I. tptoletl 

Q, Constitution ol' India —Arts. 19(1 )(n), 25 and Preamble — Kighl to 
speech and expression an undeniable human right — Held (per Swalanter 
Kumar, J.), it is basic human nature to give vent to one’s inner feelings 
through speech and expression — Belief loo is inherent in human nature — 
Figuratively, belief, thought and expression are three angles of a triangle 
c which cannot be separated from one another — All other freedoms spring 
from this freedom 
Held: 

The freedom of speech is die bulwark of democratic Government. This 
freedom is essential for proper functioning of the democratic process. The 
freedom of speech and expression is regarded as the first condition of liberty. It 
d occupies a preferred position in the hierarchy of liberties, giving succour and 
protection to all other liberties. It is the mother of all other liberties. Freedom of 
speech plays a crucial role in the formation of public opinion on social, political 
sind economic mailers. It has been described as a "basic human right"’, "a natural 
right’’ and the like. With the development oflaw in India, the right to freedom of 
speech and expression has taken within its ambit the right U> receive information 
e ; >s well as the right of press. The Framers of the Con slim lion .of India, in 
unambiguous lerms. granted the right to freedom of speech and expression and 
the right to assemble peaceably and without arms. T his gave to the citizens of 
Ibis country a very valuable right, which is die essence of any democratic 
system. T here could be no expression without these rights. Liberty of thought 
enables liberty of expression. Belief occupies a place higher than thought and 
expression. Belief of people rests on liberty of thought and expression. Placed as 
f the three angles of a triangle, thought and expression would occupy die two 
corner angles on the baseline while belief would have to be placed at the upper 
angle. Attainment of the Preambular liberties is eternally connected to ihe liberty 
of expression. (Paras 10 to 12) 

R.C.. l.aholi. Preamble: 'Hie Spirit and Backbone of the Constitution of India, retied on 
|Kd.: In this regard it may be useful to consider that Article 25 provides for the 
g righi to freedom of conscience as a riglu distinct from the right freely to profess, 

practise and propagate religion. In fact, if in the triangle postulated above, the 
freedom of belief is at the apex, then the freedom of conscience would Come at 
die apex ol' all rights! Article 25( I) provides: 

25. Ireedoin ttj conscience and fret' profession, practice anil propagation 
"I religion.- (I) Subject lo public order, morality and health and to the 
h "diet provisions of diis Pari, all persons are equally entitled to freedom of 

conscience and Lhtrrighi freely to profess, practise and propagate religion. | 
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R. Cotisliliition of India —Arts. 19(l)(a) & (b), 25, 21,14 and Preamble 

and Arls. 73 & 162 — Freedom of speech ami to assemble peaceably — 
State’s duty to make available safe environment for fruitful enjoyment of a 
rights — Held {per Swalanter Kumar, J.), State has multi-dimensional role 
including protection of its citizens — Stale is therefore obliged to ensure 
safely of people participating in a public meeting — Rule of Law — 
Administrative Law — Administrative Action — Administrative or 
Executive Function — Fairness in Action — Executive Wing of Slate — 
Exercise of executive power — Fairness in action . 

Held: 

There is a direct and not merely implied responsibility upon the Government 
to function openly and in public interest. The right to information itself emerges 
from the right to freedom of speech and expression. Unlike an individual, the 
State owns a multi dimensional responsibility. It has to maintain and ensure 
security of the Stale as well as the social and public order. It has to give utmost c 
regard to the right to freedom of speech and expression which a citizen or a 
group of citizens may assert. The State also has a duly to provide security and 
protection to the persons who wish to attend such assembly at the invitation of 
die person who is exercising his right to freedom of speech or otherwise. 

(Paras 26. 17S and 179) 

S Rangiimjan v. P. JiiiymiM Ram. (1 ')$')) 2 SCC 574, relied an , 

a 

S. Constitution of India — Arls. 21, 14 and 19 and Preamble — 
“Liberty" — True import of — Reasonableness as hallmark of valid 
administrative and legislative actions (per S want liter Kumar, J.) — 
Administrative Law — Administrative Action — Administrative or 
Executive Function — Non-arbitrariness ami reasonableness in action — 
Rule of Law 

Held: 

flic term 'liberty'’, which is subject to reasonable restrictions, needs to be 
examined with reference to the other constitutional rights. Article 21 is the 
foundation of the constitutional scheme. The procedure established by law for 
deprivation of rights conferred by this article must he fair, just and reasonable. 

The rules of justice and fair play require that State action should neither be f 
unjust nor unfair, lest it attracts the vice of unreasonableness, thereby vitiating 
the law which prescribed that procedure and, consequently, the action taken 
thereunder. Any action taken by a public authority which is entrusted with the 
statutory power hits, therefore, to he tested by the application of two standards— 
first, die action must be within the scope of die authority conferred by law and. 
second, ii must be reasonable. If any action, within ihe scope of the authority 
conferred by law is found to be unreasonable, it means that die procedure & 
established under which dial action is taken is itself unreasonable. The law itself 
has to be reasonable and furthermore, the action under that law lias to be in 
accordance with die law so established. Non-observance of either of ibis can vitiate 
the action, bm if the former is invalid, die lulicr cannot withstand. (Paras 15 to 17) 

Mimekti Gandhi v. Union of Indio. (IV7S) 1 SCC 24 X: M.U. Hoskoi v. Slate of 

Malm radio u. { 1078) 1 SCC 544 : l<;78 SCC (Cri) 468. relied on 
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I. Constitution ol India — Ft, III and Art. J3 — Fundamental rights 
vis-a-vis laws framed by legislature — Overriding died of fundamental 
a rights subject to exceptions created within Pt. Ill — Art. 13, held, is 
repository of various protections given to individuals {citizens or otherwise) 
against violation of their fundamental rights (Para 18) 

U. Constitution of India — Pts. IV and III, Art. 37 and Arts. 21 and 
21-A — Directive principles — Lifting up or their status equivalent to 
fundamental rights on certain aspecLs — Instances of directive principles 

^ being given same recognition as fundamental rights — Right to free and 
compulsory education, recognised now as fundamental right (per SwnUmter 
Kumar, J.) — Education and Universities — Right of Children to Free and 
Compulsory Education Act, 2009, Ss. 3 and 4 
Held : 

Willi ihc development of law. even certain matters covered under Pan IV of 
die Constilulion relating lo direclivc principles have been uplifted to die status of 
fundamental rights, for instance, ihe right to education. Though this right forms 
part of the direclivc principles of State policy, compulsory and primary education 
has been treated as a pan or Article 21 of the Constilulion of India by Ihc courts, 
which consequently led to the enactment of the Right of Children to Free and 
Compulsory Education Act, 2009. (Para 20) 

V. Constitution of India — Pts. Ill, IV and IV-A and Preamble — 
° Fundamental rights, directive principles and fundamental duties — 

Composite scheme lo achieve social order which affords liberty lo all — 
Unbridled individual rights, held, will create imbalance in society — 
Appropriate proportion therefore has to be maintained between individual 
rights and collective rights of society as a whole which imply observance of 
fundamental duties by individuals — Directive principles as community 
e rights — Words and Phrases — “Social order” — Contents of — “Public 
order”, “law and order” and “security of State” — Jurisprudence — Social 
order 

W. Constilulion of India — Arts. 19(2) to (6) and 51-A — Fundamental 
duties as facets of reasonable restrictions under Arts. 19(2) to (6) 

Held : 

^ Per Swat tin ter Kumar, J. 

A common thread runs ihmiigh Parts III, IV and 1V-A of the Constilulion or 
India. One Pan enumerates the fundamental rights, the second declares the 
fundamental principles ol governance and the third lays down the fundamcnial 
duties ol the citizens. While interpreting any of these provisions, it shall always 
be advisable lo examine the scope and impact of such intcrprelalion on till the 
g three constitutional aspects emerging front llicsc Parts. (Para 22) 

As difficult as it is to anticipate the right to any freedom or liberty wilhout 
any reasonable restriction, equally difficult it is to imagine Ihc existence of a 
right nol coupled with a duty. The duly may be a direct or indirect consequence 
of a fair assertion of the right. Part 111 of the Constitution of India although 
confers rights, still duties and restrictions are inherent thereunder. These rights 
ft are basic in nature and are recognised and guaranteed as natural rights, inherent 
in the status of a citizen of a free country, but arc not absolute in nature and 
uncontrolled in operation. Each one of these rights is to be controlled, curtailed 
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16 SUPREME COUR T CASES (2012) 5 SCC 

and regulated, in a certain extent, by laws made by Parliament or the State 
Legislature. ‘ (P ara 24) 

Rights, restrictions and duties coexist. As, on the one hand, it is necessary to a 
maintain and preserve the freedom of speech and expression in a democracy, 
there, on the other, it is also necessary to place reins on this freedom for the 
maintenance of social order. The term “social order" has a very wide ambit. It 
includes "law and order”, "public order” as well as "(he security of (he Slate”. 

The security of the Slate is the core subject and public order as well as law and 
order follow the same. (Para 36) 

There hits to be a balance and proportionality between the right and ^ 
restriction on the one hand, and the right and duty, on the other, ll will create an 
imbalance, if undue or disproportionate emphasis is placed upon the right of a 
citizen without considering the significance of I he duty. The true source of right 
is duty. When the courts are called upon to examine the reasonableness of a 
legislative restriction on exercise of a freedom, the fundamental duties 
enunciated under Article 51-A arc of relevant consideration. Article 51-A c 
requires an individual to abide by the law. to safeguard public property and to 
abjure violence. It also requires the individual to uphold and protect the 
sovereignly, unity and integrity of the country. All these duties are not 
insignificant. Pail IV of the Constitution relalcs to the directive principles of the 
State policy. Article 38 was introduced in the Constitution as an obligation upon 
the Stale u> maintain social order for promotion of welfare of the people. liy the ^ 
Constitution (Forty-second Amendment) Act, 1976, Ariicle 5I-A was added to 
comprehensively slate the fundamental duties of the citizens to complement the 
obligations of the State. Titus, all these duties arc of constitutional significance. 

(Para 39) 

It is obvious that Parliament realised the nceil for inserting the fundamental 
duties as a pan of the Indian Constitution and required every citizen of India to 
adhere to those duties. Thus, il will be difficult lor any court to exclude from its e 
consideration any of the abovemcmioned articles of the Constitution while 
examining the validity or otherwise of any restriction relating to the right to 
freedom of speech and expression available to a citizen under Article I9( I)(«) of 
the Constitution. The restriction placed on a fundamental right would have to be 
examined with reference to the concept of fundamental duties and 
non interference with liberty of others. Therefore, a restriction on the right to I 
assemble and raise prolcst has also to be examined on similar parameters and 
values. In other words, when you assert your right, you must respect the freedom 
of others. Resides imposition of a restriction by the State, non interference with 
liberties of others is an essential condition for assertion of the right to freedom of 
speech and expression. (Para 40) 

D.C. Saxeim v. Chief Justice of India, ( 1996 ) 5 SCC 216 , relied on g 

Every right has a corresponding duty. Part III of the Constitution of India 
although confers rights, duties and restrictions are inherent thereunder. 
Reasonable regulations have been Found to be contained in the provisions of Part 
111 of lhe Constitution of India, apart from Articles 19(2) to (4) and (6) of the 
Constitution. (Para 42) 

Union of India v. Nmeen JimitJ, (2tXM) 2 SCC 510. relied on ft 
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ramula maidan incident. in re 1 7 

When there exists freedom of rights which are subject to reasonable 
restrictions, there are contemporaneous duties cast upon the citizens too. The 
a duty to maintain law and order lies on the authority concerned and, thus, there is 
nothing unreasonable in making it die initial judge of the emergency. Ail this is 
coupled with a fundamental duty upon the citizens to obey such lawful orders as 
well as to extend their full cooperation in maintaining public order and 
tranquillity. (Para 52 ) 

Fewer v. New York. 95 L Ed 295 : 240 US 315 (1951). relied on 

Raittlila Miiiilttn Incident, In re. (2012) 5 SCC 125: Romlilei Maidan Incident In re 
D (2012) 5 SCC 126. referred to 

Pratup Sm/tli v. Stole of Punjab. AIR 1964 SC 72 : (1964) .1 SCR 733: Deslniflion of 

Public out! Private Properties. In re. (2009 ) 5 SCC 212 • ( >009) 2 SCC (Cri) 

629 : (2009) 2 SCC (Civ) 451. cited 

X. Constitution of India — Pis. Ill, IV ami Art. 37 — Fundamental 
rights and directive principles — “Fundamental” — Meaning of — 

c Different connotations ill Pis. Ill and IV — Held <per Swatonter Kumar, J.) r 
rights in Pi. Ill have been made fundamental in the sense that Stale’s power 
to abridge those rights have been curtailed — Directive principles have been 
treated fundamental in the sense that they arc basic goals which Slate must 
strive to achieve — Words and Phrases — “Fundamental” — Interpretation 
of 

d Held ; 

The word “fundamental" as used in the expression "fundamental in the 
governance of the Stale” to describe the directive principles which have not 
legally been made enforceable. The word “fundamental” has been used in two 
different senses under the Constitution. The essential character of ihc 
fundamental rights is secured by limiting ihc legislative power and by pmvidinu 
dial any transgression of the limitation would render the offending law pretendo 
e void, ] he word “fundamental ’ in Article 37 also means basic or essential, but it 
is used in the normative sense of setting, before the State, goals which it should 
try to achieve. Ihc significance of the fundamental principles staled in the 
directive principles lias attained greater significance through judicial 
pronouncements. " {iSini 23) 

Y. Constitution of India — Arts. 73, 162, 21 and 14 — Protection of life 
I and property of citizens — State’s duty — Emphasised — Rule of Law 

(Paras 184 to 187) 

7. Constitution of India — Arts. 239-AA(3)(a) & (4) and Arts. 73 and 
162 — Law and order management in Delhi — Delhi Police acting in 
coordination with Central Home Ministry — Held (per Swatonter 
Ktmtttr, J.\ nothing objectionable in it so long as police action is within 
g framework of law — Government of National Capital Territory of Delhi 
Act, 1991 (1 of 1992) — S. 44 — Rule of Law (Paras 184 to 187) 

Bahalal Parole v, State of Maharashtra. AIR 1961 SC S84 : (1961) 2 Cri U 16 : (196!) 3 

SCR 423: Madhu Litnaye v. Sub-Divisional Magistrate , Monghyr , (1970) 3 SCC 746; 

Amitabli Bacbchan Corpn. Ltd. v. Mahilti Jrigran Munch. (1997) 7 SCC 91; R.K. Can; v. 

Supt.. District Jail. (1970) 3 SCC 227 ; 1971 SCC (Cri) 45; Slate of Karnataka v. 

Praveen liltai Thogadia. (2004)4 SCC 684 : 2004 SCC (Cri) 1387, cited 

| lid.: Delhi Police comes under the administrative control of the Central 

Government anil not the Government of NCT of Delhi.] 
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'<5 SUPREME COURT CASES (2012) 5 SCC 

ZA. Constitution of India — ArLs. 32, 220 and Pt. II! — Appropriate 

proceedings for enforcement of fundamental rights — Suo molu action by 
Supreme Court — Material relied upon — Media reports, photographs, 
CCTV earner;! footage or incident and police records — Practice and 
Procedure (Paras 125, 136 and 142 to 146) 

ZB. Penal Code, 1860 — Ss. 96, 97, 188 and 189 — Retaliatory action by 

public as a result of police crackdown — Criminal liability of attacking 
public — Use of tear gas by police, held, did not justify brickbatling by a 
section of public — Erring persons would be criminally liable — Criminal 
Procedure Cotie, 1973 — S. 144 — Constitution of India — Arts. 19(l)(a) & 
(b) and (2) & (3) and 21 — Rule of Law (Para 171) 

ZC. Criminal Procedure Code, 1973 — S. 144(1) — Prohibitory order 
— Scope and parameters for exercise of power — Emergent situation 
warranting quick remedial action — Power to be invoked to serve public 
purpose 

ZD. Words and Phrases — “Emergency” — Meaning explained — 
Exigent situation arising suddenly — Constitution of India — Art. 368 — 
Criminal Procedure Code, 1973, S. 144 

Held : 

Per Stva tattler Kumar, J. 

Section 144 CPC is intended to serve public purpose and protect public 
order. This power vested in the executive is to be invoked after the satisfaction of 
the authority that there is need for immediate prevention or that speedy remedy is 
desirable and directions as contemplated arc necessary to protect the interest of 
others or to prevent danger to human life, health or safety or disturbance of 
public tranquillity or a riot or an affray. These features must coexist at a given 
point of time in order to enable the authority concerned to pass appropriate 
orders. Section 144 CrPC enumerates the principles and declares the situations 
where exercise or rights recognised by law, by one or few, may conflict with 
other rights of the public or tend to endanger public peace, tranquillity and/or 
harmony. The orders passed under Section 144 CrPC are attempted to serve 
larger public interest and purpose. Under the provisions of CrPC complete 
procedural mechanism is provided for examining the need and merits of an order 
passed under Section 144 CrPC. Section 144 CrPC is a power to be exercised by 
the specifier! authority to prevent disturbance of public order, tranquillity and 
harmony by taking immediate steps anil when desirable, to lake such preventive 
measures. (Paras 49. 50 and 52) 

1 he expression "emergency 1 even i! understood in its common parlance 
would mean an exigent situation; a serious, unexpected, and potentially 
dangerous situation requiring immediate action. Such an emergent case must 
exist for the purpose of passing a protective or preventive order, This mas be 
termed as an emergency protective order - ’ or an “emergency preventive order '. 
In either of these cases, the emergency must exist and that emergent situation 
must be reflected from the records which were before the authority concerned 
which passed the order under Section 144 CrPC. (Para 133) 

Black '.v Loir Dictionary , 12th Erin.; Concise Oxford English Dictionary, 11 111 Erin., t,noted 
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RAM1.ILA MAI DAN INCIDENT. IN RF. ] 9 

I he entire basis of an action under tins section is the “urgency of the 
situation” and the power therein is intended to he availed for preventing 
a “disorder, obstruction anil annoyance”, with a view to secure the public weal by 
maintaining public peace and tranquillity. (Pant 189) 

Citlam Abbas v. Stale of U.P. (1982) I SCC 71 : 1982 SCC (Cri) 82. relict!an 
Per Chat than, J. 

Section 144 CrPC deals with immediate prevention and speedy remedy. 
Before invoking such a provision, the statutory authority must he satisfied 
b regarding the existence of the circumstances showing the necessity of an 
immediate action. The sine qua non for an order under Section 144 CrPC is 
urgency requiring an Immediate and speedy intervention by passing of an 
order. The order must set out the material facts of the situation. Such a provision 
can be used only in grave circumstances for maintenance of public peace. 
The cfricacy of the provision is to prevent some harmful occurrence immediately, 
The emergency must be sudden and the consequences sufficiently grave. 

(Para 319) 

Zr.. Criminal Procedure Code, 1973 — Ss. 144(1) and 134 — Contents 
ol prohibitory order — Precise statement of material facts and emergent 

circumstances warranting invocation of power under S. 144(1) _ Order 

being a restriction on freedom of speech and to assemble peaceably, must be 
^ in writing and sbotdd set out grounds for imposing such order — Order to 
remain in force fora limited period of lime only {per Swatanter Kumar, J.) — 
Constitution of India, Arts. 19(l)(a) & (b) and (2) & (3) and 21 

Held: 

Ilic provisions of Section 144 CrPC provide for a complete mechanism to be 
followed by the Magistrate concerned and also specify the limitation of time till 
e when such an order may remain in force. An order passed under,Section 144 
CrPC has the following characteristics: (/) It is an executive power vested in the 
officer so empowered; (2) There must exist sufficient ground for proceeding; 
(3) Immediate prevention or speedy remedy is desirable; and (4) An order, hi 
writing, should be passed stating the material facts and be served the same upon 
the person concerned. An order under Section'144 CrPC being an order which 
has a direct consequence of placing a restriction tin the right to freedom of 
' speech and expression and right u> assemble peaceably, should be an order in 
writing and based upon material Tacts of the case. T his would be the requirement 
ol law foi more than one reason, firstly, it is an order placing a restriction upon 
the fundamental rights of a citizen and, thus, may adversely affect the interests of 
the parlies, and secondly, under the provisions of CrPC, such tin order is 
rev i sable and is subject to judicial review. There lore, il will be appropriate that it 
g must be an order in writing, referring to the facts and slating the reasons for 
imposition of such restriction. (Paras 45, 56 and 57) 

Babithtl Partite v. Stale of Mtilttirtnhirtt, AtR 1961 SC 881 . (1961) 2 Cri IJ 16 : (1961) 3 

SCR 423: Mtitlliu Umaye v. Sub-Divisional Magistrate. Mringltyr. (1970) 3 SCC 746; 

Stale of IIiliar v. Kantla Kant Misrn. (1969) 3 SCC 337; Jayrupn Kumar, v. Cliobev 

Narnia Singh. (19.36) 37 Cri U 95 (Pat); Ihnmt Lot K. Shah v. Commr. of Police. (1973) i 

SCC 227 : 1973 SC.C (Cri) 280; Railway Board v. Niranjan Singh. (1969) 1 SCC 502; 
h State of Karnataka v. Praveeo Bhai Thogadia. (2004) 4 SCC 684 : 2004 SCC (Cri) 1387. 

relied on 
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20 SUPREME COURT CASES (2012) 5 SCC 

ZF. Criminal Procedure Code, 1973 — S. 144 — Social need to maintain 
peace and tranquillity — Temporary overriding of private rights — 
Permissibility < per Swatanter Kumar, J.) — Rule of Law — Constitution of a 
India, Arts. 19(l)(a) & (b) and (2) & (3) and 21 

Held : 

The Constitution mandates and every Government is constitutionally 
committed to the idea of socialism, secularism and public tranquillity. The 
regulator)' mechanism contemplated under different laws is intended to further 
the cause of this constitutional obligation. An order under Section 144 CrPC. ^ 
though primarily empowers the executive authorities to pass prohibitory orders 
vis-a-vis a particular facet, hul is intended to serve larger public interest. 
Restricted dimensions of the provisions are to serve the larger interest, which at 
the relevant time, has an imminent threat of being disturbed. The order can be 
passed when immediate prevention or speedy remedy is desirable. The legislative 
intention to preserve public peace and tranquillity without lapse of lime, acting 
urgently, if warranted, giving thereby paramount importance to the social needs C 
by even overriding temporarily, private rights, keeping in view the public 
interest, is patently inbuilt in the provisions under Section 144 CrPC. (Para 190) 

ZG. Criminal Procedure Code, 1973 — S. 144 — Prohibitory order — 
Grounds for issuance of — Imminent threat and need for immediate 
preventive steps — Simultaneous existence of both parameters — Held, is 
necessary for invocation of S. 144 — Objective application of mind — d 
Material on record, held, must disclose objective decision — Constitution of 
India, Arts. 19(l)(a) & (b) and (2) & (3) and 21 

ZH. Criminal Procedure Code, 1973 — S. 144 — Prohibitory order — 
Grounds for issuance of — Use of public place for purpose other than lor 
which permission was obtained — Apprehended overcrowding of public 
place — Held, not relevant grounds For invoking S. 144 — Oil fads held, e 
actual occupancy in Ramlila Maidan by peacefully agitating members of 
pitblic was less than its capacity and therefore there was no justification to 
issue prohibitory order on (his count — Constitution of India, Arts. I9( I )(u) 

& (b) and (2) & (3) and 21 
Held: 

Per Swatanter Kumar, J. ^ 

Materia! facts, imminent threat and requirement for immediate preventive 
steps should exist simultaneously for passing any order under Section 144 CrPC. 

The mere change in the purpose or in the number of persons to be gathered at the 
Ramlila Maidan simpliciter could hardly be the cause of such a grave concern for 
the authorities to pass (he orders late in the night. In the standing order issued by 
(he police itself, it has been clarified that wherever the gathering is more than £7 
50.000, the same may not be permitted at the Ramlila Maidan but they should he 
offered Rurari Ground as an alternative. This itself shows that the attempt on the 
part of the authorities concerned should be to permit such public gathering by 
allotting them alternative site and not to cancel such meetings. This, however, 
does not seem to further the case of the State at all inasmuch as when the order 
was passed and the police came to the Ramlila Maidan to serve the said order. ^ 
not even 15,000 to 20,000 people were staled to he present in the shamiana/lcnl 
In these circumstances, it appears it was not necessary for the executive 
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RAML.II.A MA1DAN INCIDENT, IN RE 21 

authorities and the police to pass orders under Section 144 CrPC and withdraw 
the permissions. The matter could be resolved by mutual deliberation and 
a intervention by the appropriate authorities. (Para 218) 

Zl. Criminal Procedure Code, 1973 — S. 144 — Threat perception — 
Relevance of, lor issuance of prohibitory order — Held <per Swatanier 
Kumar, J.), threat perception must be real and based on objective 
assessment of situation — Mere possibility of a danger is not enough to 
invoke S. 144 — Proportionality in prohibitory order — Held, order must 
, be least intrusive and period of its operation should not be longer than 
necessary — Constitution of India, Arts. 19(l)(a) & (b) and (2) & (3) and 21 
Held: 

The requirement of existence of sufficient ground and need for immediate 
prevention or speedy remedy is of prime significance. The perception of the 
officer recording the desircd/conlemplaled satisfaction has to be reasonable, least 
invasive and bona fide. The restraint has to be reasonable and must be minimal. 
Such restraint should not be allowed to exceed the constraints of the particular 
situation either in nature or in duration. The most onerous duty that is cast upon 
the empowered officer by the legislature is that the perception of threal to public 
peace and tranquillity should be real and not quandary, imaginary or a mere 
likely possibility. Apprehension of danger is what can inevitably be gathered 
only from the circumstances of a given case. (Paras 58 and 59) 

d The activities which, though unintended have a tendency to create disorder 
or disturbance of public peace by resorting to violence, should invite the 
appropriate authority to pass orders hiking preventive measures. The intent or the 
expected threat should he imminent. Some clement of certainty, there fore, should 
be traceable in the material facts recorded and the necessity for taking such 
preventive measures. There has to he an objective application of mind to ensure 
that the constitutional rights arc not defeated by subjective and arbitrary exercise 
of power. Threat perception is one of the most relevant considerations and may 
differ as per the perspective of different parlies. (Pants 22 1 and 222) 

Existence of sufficient ground is the sine qua non for invoking the power 
vested in the executive under Section 144 CrPC. It is a very onerous duly that is 
cast upon lire empowered officer by the legislature. The perception of threat 
should be real and not imaginary or a mere likely possibility. The lest laid down 
f in this section is not that of “mere likelihood or tendency”. The legislature, in its 
wisdom, has empowered an officer of the executive to discharge this duty with 
great caution, as the power extends to placing a restriction and in certain 
situations, even a prohibition, on the exercise of the fundamental right to 
freedom of speech and expression. In case of a mere apprehension, without any 
material facts to indicate that the apprehension is imminent and genuine, it may 
not be proper for the authorities to place such a restriction upon the rights of the 
citizen. (Para 225) 

The authorities are expected to seriously cogitate over the matter in its 
entirety keeping the common welfare in mind. The police have not placed on 

record any document or even affidavits to show such sudden change of 

circumstances, compelling the authorities to take the action that they look. 

Denial ol a right to hold such meeting has to he under exceptional circumstances 
" u nd strictly with the object of preventing public tranquillity and public order 
from being disturbed. (Para 228) 
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22 SUPREME COURT CASES (2012) 5 SCC 

ZJ. Criminal Procedure Code, 1973 — S. 144 — Procedural safeguards 
to be observed by police — Public announcement and banner display of 
promulgation of prohibitory order — Declaration of the assembly as a 
unlawful and prior warning on public address system before use of any kind 

of force — Vidcography of event — Safeguards not followed in Ramlila 
Maidan incident ol 4-6-2011 — Tear gas also used improperly in an enclosed 
space — Police action apparently suggested highhandedness and therefore 
declared unconstitutional — Delhi Police Standing Orders — Standing 
Orders 309 and 152 — Punjab Police Rules, 1934 (applicable to Delhi) — 

R. 14.56(l)(a) — Constitution of India, Arts. 19(I)(a) & (b) and (2) & (3) b 
and21 (Paras 162 to 173) 

ZK. Criminal Procedure Code, 1973 — S. 144 — Time to be allowed for 

obeying prohibitory order — Held (per Swntanter Kumar ; J.), such time 
period is to be decided by competent authority depending on situation 
emerging in a given case — Normally reasonable time to be allowed but in 
emergent situation, order may be enforced immediately — However, undue c 
haste to be avoided as it may make situation worse than sought to be 
prevented — Ramlila Maidan incident of 4-6-2011 — Sleeping public, held, 
ought to have been allowed to leave by morning instead of asking them to 
leave immediately at night — Prohibitory order, further held, also ought to 
have been announced by means of public address system — Constitution of 
India, Arts. 19(I)(a) & (b) and (2) & (3) and 21 ' (Paras 229 to 233) d 

ZL. Criminal Procedure Code, 1973 — Ss. 144(1), 129,130 and 195(I)(a) 

— Prohibitory order — EITcct on assembly against which such order is 
passed — Disagreeing opinions expressed — Her Swntanter Kumar, J., 
assembly becomes unlawful and assembled persons must immediately 
comply with order failing which force may be used against them — Per 
Chauhan, J. {disagreeing on this point), disobedience becomes punishable e 
only when it causes or lends to cause obstruction, annoyance or injury in 
terms of S. 188 IPC — Follow-up action if prohibitory order dclicd — 
Complaint to be Hied under S. 195(l)(a) before competent Magistrate — 
Penal Code, I860 — Ss. 188 and 187 — Constitution of India, ArLs. I9(l)(a) 

& (b) and (2) & (3) and 21 

ZM. Criminal Procedure Code, 1973 — S. 144 — Duly to obey / 
prohibitory order — Consequences of failure (o obey — Held (per Swuianter 
Kumar, J .), every defaulting person, by virtue of S. 149 IPC, becomes 
vicariously liable for illegal acts committed by other members of assembly 

— Penal Code, 1860, Ss. 187, 188 and 149 

ZN. 'fort l.aw — Contributory Negligence —Application of concept lo 
organisers ol public meetings — Injuries ami death taking place as a result q 
of organisers’ failure lo obey order passed under law — Liability for — 
Held (per curiam), organisers become negligent and therefore become 
lortiously liable when statutory order is defied and consequently 
participants of meeting suffer due to chaos resulting therefrom — 
Responsibility arises both under duly of care and fundamental duties 
prescribed in Art. 51-A — Ramlila Maidan incident of 4-6-2011 — Ilaba 
Ramdev, thief organiser, held, was under legal and moral duly lo prevent ^ 
mishap by complying with prohibitory order under S. 144 CrPC, 1973 even 
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RAMI,II.A MAIDAN INCIDENT. IN Ul : . 23 

ii order was strictly not in conformity with requirements of S. 144 _• 

Liability therefore fastened on organisers of yoga camp as well as police 
a authorities — Constitution of India — Arts. 19(l}(a) & (b) and (2) & (3), 21 
and Art. 5I-A — Legal Maxims — Actio quaelibet it sua via (every action is 
to follow its prescribed course) — Injuria non cxcusat injuriam — Applied 
— Penal Code, I860, Ss. 187 and 188 

ZO. Tort Law — Negligence — Concept — Absence of care warranted 
in a given situation resulting in injury to other person' — Kinds of 
b negligence — Composite or contributory (per Swaiantcr Kumar, J.) 

ZR Tort Law — Negligence — Contributory negligence — Factors 
giving rise to liability — Whether one parly could avoid consequences of 
other’s negligence by taking reasonable care — Application of principle to 
public gatherings — Liability lor injuries suffered in a public meeting — 

Rule ol identification for determining who was responsible _ 

c Agony-ol'-monicnl theory — Held (per Swatanter Kumar, J.), court can 
determine kind of behaviour expected of a parly in particular circumstances 
and how far such parly contributed to injuries suffered by public — Words 
and Phrases — “Contributory negligence” 

Held: 

I’er Swatanter Kumar, J . 

d Once an order under Section 144 CrPC is passed, it is expected of ail 
concerned 10 implement the said order unless it has been rescinded or modified 
by a forum of competent jurisdiction. Its enforcement has legal consequences. 
One of such consequences would be the dispersal of an unlawful assembly and, 
if necessitated, by using permissible force. An assembly which might have 
lawfully assembled would be lermed as an “unlawful assembly” upon the 
passing and implementation of such a preventive order. The empowered officer is 
e also vested wilh adequate powers to direct the dispersal of such assembly, lie 
may even lake the assistance of officers concerned and armed forces for the 
purposes oi dispersing such an assembly. The said officer has even been vested 
with the powers of arresting and confining the persons and, if necessary, 
punishing them in accordance with law in terms of Section 129 CrRC. An order 
under Section 144 CrRC would have an application to an 'actual'’ unlawful 
f assembly as well as a “potential" unlawful assembly. This is precisely the scope 
of application and enforcement of an order passed under Section 144 CrRC. 

(Rain 60) 

flubitltil Partite v. Stale uf Maharashtra. AIR l%l SC 884 ; (]%|) 2 Cri IJ 16: (1961)3 

SCR 423. retied an 

Once an order under Section 144 CrRC is passed by the competent authority 
and such order directs certain acts to be done or directs the abstention from doing 
certain acts and such order is in force, any assembly, which initially might have 
been a lawful assembly, would become an unlawful assembly and the people so 
assembled would be required to disperse in furtherance to such order. A person 
can not only be held responsible for his own act, but, in light of Section 149 IPC, 
if the offence is committed by any member of the unlawful assembly in 
prosecution of a common object of that assembly, every member of such 
h assembly would become member of the unlawful assembly. Obedience of lawful 
orders is the duly of every citizen. Every action is to follow its prescribed course 
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24 SUPREME COURT CASES (2012) 5 SCC 

in ];iw eicrio qttaeliftei it siici via. The course prescribed in law has to culminate to 
its final stage in accordance with law. In that process there might be either a clear 
disobedience or a contributory disobedience. In either way. it may tantamount to 
being negligent, Thus, the principle of contributory negligence can be applied 
against parties to an action or even a non-party. The rule of identification would 
be applied in cases where a situation of the present kind arises. The Court will 
have to see the fault of the party and the effective cause of the ensuing injury. 
Also it has to be seen that in the “agony of the moment”, would the situation 
have been different and safe, had the people concerned acted differently and as to 
who was majorly responsible for creation of such a dilemma. Under the English b 
law, it has been accepted that once a statute has enjoined a pattern of behaviour 
as a duty, no individual can absolve another from having to obey it. Thus, as a 
matter of public policy, volenti cannot erase the duty or breach of it. 

(Paras 270 to 272) 

Clerk and Lindscll on Torts , 20th Edn., p. 246, quoted 
There is no statutory definition of contributory negligence. The concerns of c 
contributory negligence are now too firmly established to be disregarded, but it 
has to be understood and applied properly. "Negligence” materially contributes 
to injury or is regarded as expressing something which is a direct cause of the 
accident. (Pant 273) 

Nance v. British Columbia Electric Railway Co. Ltd.. 1951 AC 601 • (I95|) 2 All ER 448 
(EC), relied on 

The individual guilty of contributory negligence may be the employee or ^ 
agent of the claimant, so as to rentier the claimant vicariously responsible for 
what he did. I here Could he cases of negligence between spectators anti 
participants in sporting activities. However, in such matters, negligence itself has 
to be established. In cases of “contributory negligence”, it may not always be 
necessary to show that the claimant is in breach of some duty, but the duty It) act 
carefully, usually arises and the liability in an action could arise. These are some e 
of the principles relating to the award of compensation in cases of contributory 
negligence anti in determining the liability and identifying the defaulter. Even if 
these principles arc not applicable striclo sensu to the cases of the present kind, 
the applied principles of contributory negligence akin to these principles can he 
applied more effectively on the strength of the provisions of Section 149 1PC. 

(Para 274) 

Charles worth and Percy on Negligence, lilt) Edn.. pp. 195 and 206. relied on 
Negligence could be composite or contributory. “Negligence” docs not 
always mean absolute carelessness, but want of such a degree of care as is 
required in particular circumstances. “Negligence” is failure to observe, for the 
protection of the interests of another person, the degree of care, precaution and 
vigilance which the circumstances justly demand, whereby such other person 
suffers injury, Normally, the crucial question on which such a liability depends g 
would be whether either party could, by exercise of reasonable care, have 
avoided the consequence of other’s negligence. The principle stated therein 
would be applicable to a large extent to the eases involving the principles of 
contributory negligence as well. (Para 275) 

Municipal Corpn. of Greuter Bombay v. Taxman her. (20(H) 8 SCC' 751 ; 2004 SCC (Cri) 

252: MCI) v. Uphaar Tragedy Victims Assn., (2011) 14 SCC 481. relied on h 
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Whenever an order is passed which remains unchallenged before die court of 
competent jurisdiction, then ils cxecuiion is (he obvious consequence in law. For 
a its execution, all concerned are expected to permit implementation of such orders 
and. in fact, arc under a legal obligation lo fully cooperate in the enforcement of 
lawful orders. Article 51-A requires the citizens of India to abide by the 
Constitution and to uphold the sovereignty and integrity of India. Article 5l-A(0 
requires a citizen to safeguard public property and to abjure violence. An order 
passed under Section 144 CrPC is a restriction on enjoyment of fundamental 
rights, it has been held to be a reasonable restriction. Once an order is passed under 
b Section 144 CrPC within the framework and in accordance with the requirements 
of the said section, then it is a valid order which has to be respected by all 
concerned. Its enforcement is the natural consequence. (Paras 276 and 278) 

When an order was passed by the authorities competent to pass such an 
order, it wits expected of all concerned to respect the order lawfully passed and to 
ensure that the situation at the site was not converted into a tragedy. All were 
c expected to cooperate in the larger interest of the public. The police was 
concerned with the problem of law and order while Respondent 4 and Baba 
Ramdcv certainly should have been concerned about the welfare of their 
followers and the large gathering present at the Ramlila Maidan. Thus, lo that 
extent, ihe police and Respondent 4 ought lo have acted in tandem and ensured 
dial no damage to the person or property should lake place, which unfortunately 
did not happen. (Para 282) 

Keeping in view the stature and rcspeci that Baba Ramdev enjoyed with his 
followers, he ought to have exercised the moral authority of his office in the 
welfare of the people present. There exists a clear constitutional duty, legal liability 
and moral responsibility to ensure due implementation of lawful orders and to 
maintain the basic rale of law. It would have served the greater public purpose and 
even the purpose of the protests for which the rally was being held, if Baba 
e Ramdcv had requested his followers lo instantaneously leave die Ramlila Maidan 
peacefully or had assured the authorities that the morning yoga programme or 
protest programme would be cancelled and die people would be requested to leave 
for their respective places. Absence of performance of this duty and the gesture of 
Baba Ramdcv led to an avoidable lacerating episode. (Para 283) 

Even if the Court lakes the view that there was undue baste, adamance and 
f negligence on I he part of the police authorities, then also it cannot escape to 
mention that to this negligence, there is a contribution by Respondent 4 as well. 
I he role of Baba Ramdcv at I hat crucial juncture could have lurncd the tide and 
probably brought a peaceful end rather than the heart rending end of injuries and 
unfortunate death. Even if it is assumed that the action of the police was wrong 
in law, ii gave no right to others lo commit any offence injuria non rxru.wi 
injinitun. (Para 284) 

9 Every law-abiding citizen should respect the law and must stand in 
conformity with the rule, be as high an individual may be. Violation of orders has 
been made punitive under the provisions of Section 188 1PC, bm still in other 
allied proceedings, it would result in fastening the liability on all contributory 
partners, may be vicariously, bm the liability certainly would extend to all the 
defaulting parties. For these reasons, a view has lo be taken that in the 
h circumstances of the case. Baba Ramdev and the office-bearers of Respondent 4 
have contributed to the negligence leading to the occurrence in question and are 
vicariously liable for such action. (Para 285) 
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Per Chuuhan, J. 

The disobedience of the prohibitory order becomes punishable under Section 
188 IPC only "if such disobedience causes or tends to cause obstruction, 
annoyance or injury, or risk of obstruction, annoyance or injury, to any person 
lawfully employed ’ or "if such disobedience causes or tends to cause damage to 
human life, health or safety, or causes or lends to cause riot or affray’’, 
Disobedience of an order by public servant lawfully empowered will not be an 
offence unless such disobedience leads to enumerated consequences stated under 
the provision of Section 188 IPC. More so, a violation of the prohibitory order 
cannot be taken cognizance of by the Magistrate who passed it. He has to prefer 
a complaint about it as provided under Section 195(1 )(r/) CrPC. A complaint is 
not maintainable in the absence of allegation of danger to life, health or safety or 
of riot or affray. (Para 32 0) 

It cannot he presumed that such an assembly is necessarily illegal and even if 
it was, the individuals were all asleep who were taken by surprise altogether for 
a simultaneous implementation and action under Section 144 CrPC without 
being preceded by an announcement or even otherwise, giving no time in a 
reasonable way to the assembly to disperse from the Ramfila Ground. To the 
contrary, the sleep of this huge crowd was immodestly and brutally outraged 
and it was dispersed by force making them flee hither and thither, which by 
such precipitate action, caused a mayhem that was reflected in the media. 

(Para 326) 

ZQ. Criminal Procedure Code, 1973 — S. 144 — Prohibitory order — 
Contents of — Order not disclosing exceptional circumstances warranting 
invocation ol 5. 144 at midnight and also not giving any specific direction to 
organisers of public meeting — Held (per Swatanter Kumar, J.), bad in law 

(Paras 210 and 212) 

Z.R. Criminal Procedure Code, 1973 — S. 144 — Constitutional validity 
— Power to issue prohibitory order under S. 144, held (per Swatanter 
Kumar ; J.), is conferred in the interest of public tranquillity and is therefore 
constitutional (Paras 38 and 49) 

7.S. Words and Phrases — “Law and order’’ — Meaning and content — 
Held (per Swatanter Kumar, J.), expression is comprehensive enough to lake 
in its told “public order”, “public peace”, “public tranquillity” and 
“orderliness" (Paras 37 and 49) 

ZL Words and Phrases — “Public order” — Held (per Swatanter 
Kumar, J.), is different from orderliness in a local area — Breach of peace 
conlined to a particular area, may not necessarily lead lo public disorder — 
However, where a disturbance affects community or public at large, it may 
give rise to public disorder — Disturbance of public peace, when 
aggravated, may become a public order problem (Paras 37 and 49) 

Ronwsli Thoppor v. Suite of Madras. AIR I WO SC 124 : (1050) 51 Cri U 151-1; Rum 

Mnmtlmr h>hm v. State of Pillar. AIR 1966 SC 740 : I960 Cri 1J 60S: State of Kiiniiilnko 

v. Pmveen Mini Iho^idia. (20(H) .1 SCC 684 ; 2004 SCC (Cri) 13K7. relied on 

Z.U. Legal Maxims — Qui nun prohibet quod prohibere potest, usentire 
videlnr (he who does not prohibit when he is able lo prohibit assents lo it) — 
Applied (Para 227) 
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Advocates who appeared in this case : 

R .F. Nariman. Solicitor General. P.P. Malhotra. Additional Solicitor General. Dr Rajeev 
Dhavan (Amicus Curiae). Ram Jcihmalani. Ilarish Salve and PU. Parekh, Senior 
Advocates llJdita Singh, L.R. Singh. Shulihraiishn Pcdhi. Ms Anil Katiyar. Ms Laia 
Krishnanmm. Balajji Subramanian. Ms Mann Sharma. Karan Kalia. Pranav Diesh. 
Sanjay Jain. Vikas Garg. U K. Prasad. Siddhanlia Dave. Shailcndcr Sharma, S.N. 
Terrlal. D P Moliamy. Ms Suhhasrec Chatierjec. Anand Shankar Jim. likansh Misra 
(for M/s Parekh & Co.). Ms Kaniini Jaiswal. Ms Shomila Bakshi. Abhimanyu 


Shrestlia and Ms Kumud ].. Das. Advocates) for ihe appearing parlies. 
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The Judgments’ of the Coun were delivered by 


SWATANTEK KUMaR, — Al the very otiisel, I would prefer to examine 
the principles of law that can render assistance in weighing the merit or 
otherwise of the contentious disputations asserted before the Court by the 
parties in the present suo niotu petition. Besides restating the law governing 
Articles I9(l)(«) and 19( !)(/.>) of the Constitution of India and the parallel 
restrictions contemplated under Articles 19(2) and 19(3) respectively. I would 
also gauge the dimensions of legal provisions in relation to the exercise of 
jurisdiction by the empowered officer in passing an order under Section 144 
of Ihc Code of Criminal Procedure. 1973 (Idr short “CrPC"). 


t CJiauJian, J. ili'liwm! a cnucurnm; judi’mrni. 
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2. It appears justified here to mention the First Amendment to the United 
States (US) Constitution, a bell-wether in the pursuit of expanding the 
a horizon of civil liberties. This Amendment provides for the freedom of 
speech of press in the American Bill of Rights. This Amendment added new 
dimensions to this tight to freedom and purportedly, without any limitations. 
The expressions used in wording the First Amendment have a wide 
magnitude and arc capable of liberal construction. It reads as under: 

“Congress shall make no law respecting an establishment of religion, or 
b prohibiting the free exercise thereof: or abridging the freedom of speech, or 
of the press; or the right of the people peaceably to assemble, and to petition 
the Government for a redress of grievances." 

The effect of use of these expressions, in particular, was that the freedom of 
speech of press was considered absolute and free from any restrictions 
whatsoever. 

c 3. Shortly thereafter, as a result of widening of the power of judicial 
review, the US Supreme Court preferred to lest each case on the touchstone 
of the rule of “clear and present danger”’. However, application of this rule 
was unable to withstand the pace of development of law and, therefore, 
through its judicial pronouncements, the US Supreme Court applied the 
doctrine of “balancing of interests". The cases relating to speech did not 
d simply involve the rights of the offending speaker but typically they 
presented a clash of several l ights or a conflict between individual rights and 
necessary functions of the Government. Frankfurter. J. often applied the 
abovementioned balancing formula and concluded that ' while the court has 
emphasised the importance of 'free speech', it has recognised that lice 
speech is not in itself a touchstone. The Constitution is not unmindful of 
e other important interests, such as public order, if free expression of ideas is 
not found to be the overbalancing considerations."** 

4. The “balancing of interests” approach is basically derived from 
Roscoc Found s theories of social engineering. Found hud insisted that his 
structure of public, social and individual interests are all. in fact, individual 
interests looked at from different points of view for die purpose of clarity. 
1 Therefore, in order to make the system work properly, it is essential that 
when interests arc balanced, all claims must be translated into the same level 
and carelully labelled. Thus, a social interest may not be balanced against 
individual interest, but only against another social interest. The author points 
out that throughout the heyday of the “clear and present danger” and 
“preferred position” doctrines, the language of balancing, weighing or 
9 accommodating interests was employed as an integral part of the libertarian 
position. (hreedom of Speech: The Supreme Court and Judicial Review, by 
Martin Shapiro. 1966.) 


1 Kil.: The "clear anil Jirescnl danger" lest was laid down l»y Holmes. J. in Srhviit k v. Uitiial 
Stale*, 6.1 I. lul -170 : 219 IJS '17 (1919) for dividing whi-lliLT a icslrielioii on tree N[h'ivli was 
eoiisliliilioiially valid. 

1 " Kd.: See in llus regard observations of Franklnrier. J. in A 'iemoiko v Marvtuiti! 91 I. til 267 
at 27b : .1 It) US 268. al 282 (1951) 
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5. liven in the United States there is a recurring debate in modern Hirst 
Amendment jurisprudence as to whether Hirst Amendment rights tire 
''absolute’’ in the sense that the Government may not abridge them at all or 
whether the Hirst Amendment requires (he "balancing of competing interests” 
in the sense that free speech values and the Government's competing 
justification must be isolated and weighted in each case. Although the Hirst 
Amendment to the American Constitution provides that Congress shall make 
no law abridging the freedom of speech, press or assembly, it has long been 
established that those freedoms themselves tire dependent upon the power of 
the constitutional Government to survive. If it is to survive, it must have power 
to protect itself against unlawful conduct and under some circumstances 
against incitements to commit unlawful acts. Freedom of speech, thus, does not 
comprehend the right to speak on any subject at any time. 

6. In Schenck v. United Stares 1 the Court held: (L Ed pp. 473-74) 

"... the character of every act depends upon the circumstances in 
which it is done. ... The most stringent protection of free speech would 
not protect a man in falsely shouting lire in a theatre, and causing a 
panic. It docs not even protect a man from an injunction against uttering 
words that have all the effect of force. ... The question in every case is 
whether the words used tire used in such circumstances and are of such a 
nature as lo create a clear and present danger that they will bring about 
the substantive evils that Congress has a right to prevent.” 

[Constitution of India (2nd Hdn.). Vol. 1 by Dr L.M. Singhvi.) 

7. In contradistinction to the above approach of the US Supreme Court, 
the Indian Constitution spells out the right to freedom of speech anti 
expression under Article 19(1)(«). ll also provides (he right to assemble 
peacefully and without arms to every citizen of the country under Article 
19( I )(b). However, these rights ;ne not lice from any restrictions and are not 
absolute in their terms and application. Articles 19(2) and 19(3), respectively, 
control the freedoms available to a citizen. Article 19(2) empowers the Slate 
to impose reasonable restrictions on exercise of the right to freedom of 
speech and expression in the interest of the factors staled in the said clause. 
Similarly, Article 19(3) enables the Slate lo make any law imposing 
reasonable restrictions on the exercise of the right conferred, again in the 
interest of the factors slated therein. 

8. (n face of this constitutional mandate, the American doctrine 
adumbrated in Schenck case 1 cannot be imported and applied. Under our 
Constitution, this right is not ;m absolute right but is subject lo the 
abovcnoticed restrictions. 'Huts, die position under our Constitution is different. 

9. In Constitutional Imw of India by 11.M. Scervai (4ih Edn.). Vol. i. the 
author has noticed that the provisions of the two Constitutions as lo freedom 
of speech and expression are essentially different. The difference being 
accentuated by the provisions of the Indian Constitution for preventive 
detention which have no counterpart in the US Constitution. Reasonable 




I 63 L Eli 170; 2-19 US -17 (1*319) 







ONLINE? 

True Print' 


SCC OnLine Web Edition, Copyright ©2015 
Page 31 Friday, July 17. 2015 
Printed For; Shyam Divan 

SCC OnLine Web Edition: http://www.scconline.com 
TruePrint™ source: Supreme Court Cases 


i 

j 


KAMI.(I A MAI DAN INCIDENT. IN llli (Swaianrer Kumar. J.) 31 

restriction contemplated under the Indian Constitution brings the matter in 
the domain of the court as the question of reasonableness is a question 
a primarily for the court to decide. (Batmlal Pa rate v. State of Maharashtra 2 ) 

10. The fundamental right enshrined in the Constitution itself being made 
subject to reasonable restrictions, the laws so enacted to specify certain 
restrictions on the right to freedom of speech and expression have to be 
construed meaningfully and with the constitutional object in mind. For 
instance, the l ight to freedom of speech and expression is not violated by a 

b law which requires that (he name of the printer and publisher and the place of 
printing and publication should be printed legibly on every book or paper. 

11. Thus, there is a marked distinction in the language of law. its possible 
interpretation and application under the Indian and the US laws. It is 
significant to note that the freedom of speech is the bulwark of a democratic 
Government. This freedom is essential for proper functioning of the 

c democratic process. The freedom of speech and expression is regarded us the 
first condition of liberty. It occupies a preferred position in the hierarchy of 
liberties, giving succour and protection to all other liberties. It has been truly 
said that il is the mother of all other liberties. Freedom of speech plays a 
crucial role in ihc formation of public opinion on social, political and 
economic matters. It has been described as a “basic human right’’, “a natural 
d right" and the like. With the development of law in India, the right to freedom 
of speech and expression has taken within its ambit the right to receive 
information as well as the right of press. 

12. In order to effectively consider the rival contentions raised and in the 
backdrop of the factual matrix, it will be of some concern for this Court to 
examine the constitutional scheme and the historical background of the 
relevant articles relating to the right to freedom of speech and expression in 
India. The Framers of our Constitution, in unambiguous terms, granted (be 
right to freedom of speech and expression anil the right to assemble 
peaceably and without arms. This gave to the citizens of (his country a very 
valuable right, which is the essence of any democratic system. There could 

f be no expression without these rights. Liberty of thought enables liberty of 
expression. Belief occupies a place higher than thought and expression. 
Relief of people rests on liberty of thought and expression. Placed as the 
three angles ol a triangle, thought and expression would occupy the two 
corner angles on the baseline while belief would have to be placed at the 
upper tingle. Attainment of the preambled liberties is clemully connected to 
the liberty ol expression. ( Preamble: The Spirit and Backbone of the 
® Constitution of India, by Justice R.C. Lahoti.) 

13. These valuable fundamental rights are subject to restrictions 
contemplated under Articles 19(2) and 19(3), respectively. Article 19(1) was 
subjected to just one amendment, by the Constitution (Forty-fourth 
Amendment) Act, 1978, vide which Article I9(i)(ft was repealed. Since 

ft Parliament felt ihc need of amending Article 19(2) of the Constitution, il was 


i 
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substituted by the Constitution (First Amendment) Act, 1951 with 
retrospective effect. Article 19(2) was subjected to another amendment and 
vide the Constitution (Sixteenth Amendment) Act, 1963, the expression “the a 
sovereignty and integrity of India” was added. The pre-amendment article 
had empowered the State to make laws imposing reasonable restrictions in 
exercise of the rights conferred under Article I9(l)(«) in the interest of the 
security of the State, friendly relations with foreign States, public order, 
decency or morality or in relation to contempt of court, defamation or 
incitement of an offence. To introduce a more definite dimension with regard p 
to the sovereignty and integrity of India, this amendment was made. It 
provided the right spectrum in relation to which the State could enact a law to 
place reasonable restrictions upon the freedom of speech and expression. 

14. This shows that the Stale has a duty to proicct itself against certain 
unlawful actions and, therefore, may enact laws which would ensure such 
protection. The right that springs from Article I9(l)(") is not absolute and c 
unchecked. There cannot be any liberty absolute in nature and uncontrolled 

in operation so as to confer a right wholly lice from any restraint. Mad there 
been no restraint, the rights and freedoms may become synonymous with 
anarchy and disorder. (State o/W.B. v. Suhodh Gopal Bose 3 4 ) 

15. 1 consider it appropriate to examine the term “liberty”, which is 
subject to reasonable rcsuictions, with reference to the other constitutional d 
rights. Article 21 is the foundation of the constitutional scheme. It grams to 
every person the right to life and personal liberty. This article prescribes a 
negative mandate that: 

"21. Protection of life and personal liberty, —No person shall be 
deprived ol his life or personal liberty except according to procedure 
established by law.” . e 

The procedure established by law for deprivation of rights conferred by this 
article must be fair, just and reasonable. Hie rules of justice and fair play 
require that Stale action should neither be unjust nor unfair, lest it attracts the 
vice of unreasonableness, thereby vitiating the law which prescribed that 
procedure and. consequently, the action taken thereunder. 

16. Any action taken by a public authority which is entrusted with the 1 
statutory power has, therefore, to be tested by the application of two 
standards—first, the action must be within the scope of the authority 
conferred by law and, second, it must be reasonable. If any action, within the 
scope ol'thc authority conferred by law is found to be unreasonable, it means 
that the procedure established under which that action is taken is itself 
unreasonable. The concept of "procedure established by law” changed its ® 
character after the judgment of this Court in Maneka Gandhi v. Union of 
India*, where this Court took the view as under: (SCC p, 284. para 7) 

“7. ... The principle of reasonableness, which legally as well as 
philosophically, is an essential element of equality or non-arhii airiness 

3 AIR iw i sr >>2 h 

4 (l‘>7X) ] see 2-1K : AIR I‘>78 SC 507 
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pervades Article 14 like a brooding omnipresence and the procedure 
contemplated by Article 21 must answer the test of reasonableness in 
a order to be in conformity with Article 14. It must be ‘right and just and 
lair’ and not arbitrary, fanciful or oppressive; otherwise, it would he no 
procedure at all and the requirement of Article 21 would not be satisfied." 

This was also noted in M.II. Hoskot v. State of Maharashtra-' where this 
Court took the following view; (SCC p. 551. para 10) 

"10. ... ‘Procedure established by law’ arc words of deep meaning 
^ for all lovers of liberty and judicial sentinels.” 

17. Whttt emerges from the above principles, which has also been 
followed in a catena of judgments of this Court, is that the law itself has to be 
reasonable and furthermore, the action under that law has to be in accordance 
with the law so established. Non-obscrvance of either of this can vitiate the 
action, but if the former is invalid, the latter cannot withstand. 

IS. Article 13 is a protective provision and an index of the importance 
and preference that the Framers of the Constitution gave to Part III. In terms 
ol Article 13(1), the laws in force before I he commenccmenl of the 
Constitution, insofar as they were inconsistent with the provisions of that Part 
were, to the extent of such inconsistency, void. It also fettered the t ight of the 
^ Suite in making laws. The State is not to make any law which takes away or 
abridges the rights conferred by this Part and if such law is made then to the 
extent of conflict, it would be void. In other words, except for the limitations 
stated in the articles contained in Pan lit itself and Article 13(4) of the 
Constitution, this article is the reservoir of the fundamental protections 
available to any pcrson/cilizcn. 

e 19. While these are the guaranteed fundamental rights. Article 38, under 
the directive principles of State policy contained in Part IV of the 
Constitution, places a constitutional obligation upon the Stale to strive to 
promote the welfare of the people by securing and protecting, as effectively 
as it may, a social order in which justice--social, economic and political— 
shall inform all the institutions of the national life. Article 37 makes the 
f directive principles ol State policy fundamental in (he governance of ihc 
country and provides that it shall be the duty of the State to apply these 
principles in making laws. 

20. With the development of law. even certain matters covered under this 
Part relating to directive principles have been uplifted to the status of 
fundamental rights, lor instance, the right to education. Though this right 

g lorms pan ol the directive principles of Slate policy, compulsory and primary 
education has been treated as a part of Article 21 of the Constitution of India 
by the courts, which consequently led to the enactment of the Right of 
Children to Free and Compulsory liducation Act, 2009. 

21. Article 51-A deals with the fundamental duties of the citizens. It, 
inter alia, postulates that it shall be the duty of every citizen of India to abide 




5 (WX) 3 SCC 5TI ; 1078 SCC (Cri)<168 
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by the Constitution, to promote harmony and the spirit of common 
brotherhood, to safeguard public property and to abjure violence. 

22. Thus, a common thread runs through Parts III, IV and IV-A of the 
Constitution of India. One Part enumerates the fundamental rights, the 
second declares the fundamental principles of governance and the third lays 
down the fundamental duties of the citizens. While interpreting any of these 
provisions, it shall always be advisable to examine the scope and impact of 
such interpretation on all the three constitutional aspects emerging from these 
Parts. 

23. It is necessary to be clear about the meaning of the word 
“fundamental” as used in the expression “fundamental in the governance of 
the State” to describe the directive principles which have not legally been 
made enforceable. Thus, the word “fundamental" has been used in two 
different senses under our Constitution. TTic essential character of the 
fundamental rights is secured by limiting (he legislative power and by 
providing that any transgression of the limitation would render the offending 
law pretendo void. The word “fundamental” in Article 37 also means basic or 
essential, but it is used in the normative sense of setting, before the Slate, 
goals which it should try to achieve. As already noticed, the significance of 
the fundamental principles staled in the directive principles has attained 
greater significance through judicial pronouncements. 

24. As difficult as it is to anticipate the right to any freedom or liberty 
without any reasonable restriction, equally difficult it is to imagine the 
existence of a light not coupled with a duty. The duty may be a direct or 
indirect consequence of a fair assertion of the right. Part Ill of the 
Constitution of India although confers rights, still duties and restrictions arc 
inherent thereunder. These rights ;ue basic in nature and arc recognised and 
guaranteed as natural rights, inherent in ihc status of a citizen of a free 
country, but arc not absolute in nature and uncontrolled in operation, Hitch 
one of (hese tights is to he controlled, curtailed and regulated, to a certain 
extent, by laws made by Parliament or Ihc Stale Legislature. 

25. In spile of there being a general presumption in favour of the 
constitutionality of a legislation under challenge alleging violation of the 
right to freedom guaranteed by clause (!) of Article 19 of the Constitution, 
on a prima facie ease of such violation being made out. the onus shifts upon 
the Stale to show that the legislation comes within the permissible 
restrictions set out in clauses (2) to (6) of Article 19 and that the particular 
restriction is reasonable. It is for the State to place on record appropriate 
material justifying the restriction and its reasonability. Reasonability of 
restriction is a matter which squarely falls within the power ol judicial review 
of the courts. Such limitations, therefore, indicate two purposes; one that the 
freedom is not absolute and is subject to regulatory measures and the second 
that there is also a limitation on the power of the legislature to restrict these 
freedoms. The legislature has to exercise these powers within the ambit of 
Article 19(2) of the Constitution. 
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26. Further, there is a direct and not merely implied responsibility upon 
the Government to function openly and in public interest. The right to 

a information itself emerges from the right to freedom of speech and 
expression. Unlike an individual, the State owns a multi-dimensional 
responsibility. It has to maintain and ensure security of the State as well as 
the social and public order. It has to give utmost regard to the right to 
freedom of speech and expression which a citizen or a group of citizens may 
assert. The State also has a duty to provide security and protection to the 
b persons who wish to attend such assembly at the invitation of the person who 
is exercising his right to freedom of speech or otherwise. 

27. In S. Rangarajan v. R Jngjivan Ran i 6 this Court noticed as under: 
(SCC pp. 595-96, para 45) 

"45. The problem of defining the area of freedom of expression when 
it appears to conflict with the various social interests enumerated under 
c Article 19(2) may briefly be touched upon here. There does indeed have 
to be a compromise between the interest of freedom of expression and 
special interests. But we cannot simply balance the two interests as if 
they arc of equal weight. Our commitment of freedom of expression 
demands that it cannot be suppressed unless the situations created by 
allowing the freedom arc pressing and the community interest is 
d endangered. The anticipated danger should not be remote, conjectural or 
fai-lctchcd. It should have proximate and direct nexus with the 
expression. The expression of thought should be intrinsically dangerous 
to the public interest. In other words, the expression should be 
inseparably locked up with the action contemplated like the equivalent of 
a ‘spark in a power keg’.” 

q 28. Where the court applies the test of "proximate and direct nexus with 
the expression’, the court also has to keep in mind that the restriction should 
be founded on the principle of least invasivencss i.c. the restriction should he 
imposed in a manner and to the extent which is unavoidable in a given 
situation. The court would also take into consideration whether the 
anticipated event would or would not be intrinsically dangerous to public 
^ interest. 

29. Now, 1 would examine the various tests that have been applied over 
the period of time to examine the validity and/or reasonability of the 
restrictions imposed upon the rights. 

Upon the rights enshrined in the Constitution 

30. No person can be divested of his fundamental lights. They are 
g incapable of being taken away or abridged. All that the Slate can do. by 

exercise of its legislative power, is to regulate these rights by imposition of 
reasonable restrictions on them. Upon an analysis of the law. the following 
tests emerge: 

(") I he restriction can be imposed only by or under the authority of 
law. It cannot he imposed by exercise of executive power without any law 
h to hack it up. 


6 (I9X*» 2 see 571 
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(b) Had) restriction must be reasonable. 

(e) A restriction must be related to the purpose mentioned in 
Article 19(2). 

The questions before the Court, thus, are whether the restriction imposed was 
reasonable and whether the purported purpose of the same squarely fell 
within the relevant clauses discussed above. 

31. The legislative determination of what restriction to impose on a 
freedom is final and conclusive, as it is not open to judicial review. The 
judgments of this Court have been consistent in taking the view that it is 
difficult to define or explain the word “reasonable’’ with any precision. It will 
always he dependent on the facts of a given case with reference to the law 
which has been enacted to create a restriction on the right. It is neither 
possible nor advisable to state any abstract standard or general pattern of 
reasonableness as applicable uniformly to all eases. This Court in State of 
Madras v. V.G. Row 7 8 9 held: (AIR p. 200, para 13) 

"15. ... It is important in this context to bear in mind that (he test of 
reasonableness, wherever prescribed, should be applied to each 
individual statute impugned, and no abstract standard, or general pattern 
of reasonableness can be laid down as applicable to all eases.” 

32. For adjudging the reasonableness of a restriction, factors such as the 
duration and extent of the restrictions, the circumstances under which and the 
manner in which that imposition has been authorised, the nature of the right 
infringed, the underlining purpose of the restrictions imposed, the extent and 
urgency of the evil sought to he remedied thereby, the disproportion of ihc 
imposition, the prevailing conditions at the time, amongst others, enter into 
the judicial verdict. (See Chintanianrao v. Stale ofM.J 1 .*) 

33. the courts must bear a dear distinction in mind with regard to 
“restriction” and "prohibition". They arc expressions which cannot be used 
interchangeably as they have different connotations and consequences in law. 
Wherever a “prohibition" is imposed, besides satisfying all the tests of a 
reasonable “restriction”, it must also satisfy the requirement that any lesser 
alternative would be inadequate. Furthermore, whether a restriction, in effect, 
amounts 1o a total prohibition or not, is a question of fact which has to he 
determined with regard to facts and circumstances of each ease. 

34. This Court in Slate of (jiijarat v. Mirzapitr Molt Kttreshi Kassab 
JamnP held as under: (SCC p. 573. para 75) 

''75. Three propositions arc well settled: {/) ‘restriction’ includes 
eases ol ’prohibition’; (ii) the standard for judging reasonability of 
restriction or restriction amounting to prohibition remains the same, 
excepting that a total prohibition must also satisfy the test that a lesser 
alternative would be inadequate; ami (i/7) whether a restriction in effect 

7 AIR 19.52 SC 1% : 1952 Cri 1J 96ft 

8 AIR 1951 SC 118 

9 (2005) 8 SCC 5.VI 
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amounts to a total prohibition is a question of fact which shall have to be 

determined with regard to the facts and circumstances of each case, the 
a ambit of the right and the effect of the restriction upon the exercise of 

that right." 

35. The obvious result of the above discussion is that a restriction 
imposed in any form has to be reasonable and to that extent, it must stand the 
scrutiny of judicial review. It cannot be arbitrary or excessive. It must possess 
a direct and proximate nexus with the object sought to be achieved. 

b Whenever and wherever any restriction is imposed upon the right lo freedom 
of speech and expression, it must be within the framework of the prescribed 
law, as subscribed by Article 19(2) of the Constitution. 

36. As already noticed, rights, restrictions and duties coexist. As, on the 
one hand, ii is necessary to maintain and preserve the freedom of speech and 
expression in a democracy, there, on the other, it is also necessary to place 

c reins on this freedom for the maintenance of social order. The term “social 
order" has a vciy wide ambit. It includes “law and order", “public order" as 
well as “the security of the State”. The security of the State is the core subject 
and public order as well as law and order follow the same. 

37. In Romesh Thappttr v. State of Madras' 0 this Court took the view that 
local breaches of public order were no grounds for restricting the freedom of 
speech guaranteed by the Constitution. This led to the Constitution (First 
Amendment) Act, 1951 and consequently, this Court in Ram Manohar Lohia 
v. State of Bihar 1 1 staled that an activity which affects “law and order" may 
not necessarily affect “public order” and an activity which might be 
prejudicial to “public order” may not necessarily affect “security of the 
State". Absence of “public order” is an aggravated form of disturbance of 
public peace which aitccts the general current of public life. Aliy aci which 
merely affects the security of others may not constitute a breach of "public 
order”, 

38. The expression “in the interest of' has given a wide amplitude to the 
permissible law which can be enacted to impose reasonable restrictions on 

f the rights guaranteed by Article 19(1) of the Constitution. 

39. There has to be a balance and proportionality between the right and 
restriction on the one hand, and the right and duty, on the other, it will create 
an imbalance, if undue or disproportionate emphasis is placed upon the right 
of a citizen without considering the significance of the duty. The true source 
ol right is duty. When the courts are called upon lo examine the 

g reasonableness ol a legislative restriction on exercise of a freedom, the 
fundamental duties enunciated under Article 51-A arc of relevant 
consideration. Article 5I-A requires an individual to abide by the law, to 
safeguard public property and to abjure violence. It also requires die individual 
to uphold and protect the sovereignly, unity and integrity of die country. All 
these duties arc not insignificant. Part IV of the Constitution relates to the 
h 

1(1 AIR I*B0SC 12-1 : (1950) 5! Cii IJ 151-1 
11 AIR 1966 sc: 7-10 : 1966 Cii 1J 60S 











- -- 
O N L I N E 7 

True Print' 


SCC Ontine Web Edition, Copyright ©2015 
Page 38 Friday. July 17, 2015 
Printed For: Sbyam Divan 

SCC OnLine Web Edition: htlp://www,sccontine.com 
TruePrint 1 " source: Supreme Court Cases 


i 


/ 


38 SUPREME COURT CASHS (2012) 5 SCC 

directive principles of the State policy. Article 38 was introduced in the 
Constitution as an obligation upon the State to maintain social order Tor 
promotion of welfare of the people. By the Constitution (Forty-second a 
Amendment) Act, 1976, Article 51-A was added to comprehensively state the 
fundamental duties of the citizens to complement the obligations of the State. 
Thus, all these duties are of constitutional significance. 

40. It is obvious that Parliament realised the need for inserting the 
fundamental duties as a part of the Indian Constitution and required every 
citizen of India to adhere to those duties. Thus, it will be difficult for any b 
conn to exclude from its consideration any of the abovcincntioncd articles of 
the Constitution while examining the validity or otherwise of any restriction 
relating to the right to freedom of speech and expression available to a citizen 
under Article 19(l)(a) of the Constitution. The restriction placed on a 
fundamental right would have to he examined with reference to the concept 

of lundamcntal duties and non-interference with the liberty of others, c 
Therefore, a restriction on the right to assemble and raise protest has also to 
he examined on similar parameters and values. In other words, when you 
assert your right, you must respect the freedom of others. Besides imposition 
of a restriction by the State, non-interference with the liberties of others is an 
essential condition for assertion of the right to freedom of speech and 
expression. d 

41. In D.C. Sitxenci v. Chief Justice of India 12 this Court held: (SCC 
pp. 242-43, para 31) 

“3A If maintenance of democracy is the foundation for free speech, 
society equally is entitled to regulate freedom of speech or expression by 
democratic action. The reason is obvious viz. that society accepts free 
speech and expression and also puls limits on the right of the I'najority. e 
Interest of the people involved in the acts of expression should be looked 
at not only from the perspective of the sjteaker but also the place at which 
lie speaks, the scenario, the audience, the reaction of the publication, the 
purpose of the speech and ihc place anti the forum in which the citizen 
exercises his freedom of speech and expression. I hc State has legitimate 
interest, thereloi'c. to regulate the freedom of speech and expression ^ 
which liberty represents ihc limits of the duly of restraint on speech or 
expression not to utter defamatory or libellous speech or expression. 
There is a correlative duty not to interfere with the liberty of others. Bach 
is entitled to dignity of person and of reputation. Nobody has a right to 
denigrate others’ right to person or reputation. Therefore, freedom of 
speech and expression is tolerated so long as it is not malicious or 3 
libellous, so that all attempts to foster and ensure orderly and peaceful 
public discussion or public good should result from free speech in the 
market place. If such speech or expression was untrue and so reckless as 
to its truth, the speaker or the author does not get protection of the 
constitutional right.” 

h 

12 (1996)5 see 216 








iO N U N E? 

True Prinf 


SCC OnLine Web Edition, Copyright © 2015 
Page 39 Friday. July 17, 2015 
Printed For: Shyam Divan 

SCC OnLine Web Edilion; htip://wvvw.scconline,corn 
TruePrinl 1u source: Supreme Court Cases 




KAMLILA MAIDAN INCIDENT. IN Kli (Swawnter Kumar. J.) 39 

42. Livery right has a corresponding duty. Part III of the Constitution of 
India although confers rights and duties, restrictions arc inherent thereunder. 

a Reasonable regulations have been found to be contained in the provisions of 
Part 111 of 1 lie Constitution of India, apart from clauses (2) to (4) and (6) of 
Article 19 of the Constitution. (See Union of India v. Naveen Jindal^.) 

43. As I have already discussed, the restriction must he provided by law 
in a manner somewhat distinct to the term "due process of law” as contained 
in Article 21 of the Constitution. If the orders passed by the executive arc 

b backed by a valid and effective law, the restriction imposed thereby is likely 
to withstand the test of reasonableness, which requires it to be free of 
arbitrariness, to have a direct nexus to the object and to be proportionate lo 
the right restricted as well as the requirement of the society, for example, an 
order passed under Section 144 CrPC. This order is passed on die strength of a 
valid law enacted by Parliament. The order is passed by an executive authority 
c declaring that at a given place or area, more than five persons cannot assemble 
and bold a public meeting. There is a complete channel provided for examining 
the correctness or otherwise of such an order passed under Section 144 
CrPC and, therefore, it has been held by this Court in a catena of decisions 
that such order falls within the framework of reasonable restriction. 

44. The distinction between "public order” and "law and order” is a line 
^ one. but nevertheless clear. A restriction imposcil with "law and order” in 

mind would lie least intruding into the guaranteed freedom while "public 
order” may tjualify for a greater degree of restriction since public order is a 
matter of even greater social concern. Out of all expressions used in this 
regard, as discussed in the earlier part of this judgment, "security of the 
State” is the paramount and the Slate can impose restrictions upon the 
e freedom, which may comparatively be more stringent than those imposed in 
relation to maintenance of "public order” and “law and order”. However 
stringent may these restrictions be, they must stand the test of 
“reasonability”. The State would have to satisfy the court that the imposition 
of such restrictions is not only in the interest of the security of the State but is 
also within the framework of Articles 19(2) and 19(3) of the Constitution. 

45. It is keeping this distinction in mind, the legislature, under 
Section 144 CrPC. has empowered the District Magistrate, Sub-Divisional 
Magistrate or any other Executive Magistrate, specially empowered in this 
behalf, to direct any person to abstain from doing a certain act or to lake 
action as directed, where sufficient ground for proceeding under this section 
exists and immediate prevention and/or speedy remedy is desirable. Hy virtue 
of Section 144-A CrPC, which itself was introduced by Act 25 of 2005*. the 
District Magistrate has been empowered to pass an order prohibiting, in any 
area within the local limits of his jurisdiction, the carrying of arms in any 
procession or the organising or holding of any mass drill or mass training 
with arms in any public place, where it is necessary for him to do so for the 

h 

13 (2004) 2.SCC 510 

* K(l.; The Code of Criminal Procedure (Amendment) Act. 2005. 
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preservation of public peace, public safely or maintenance of public order. 
Section 144 CrPC, therefore, empowers an executive authority, backed by 
these provisions, to impose reasonable restrictions vis-a-vis the fundamental a 
rights. The provisions of Section 144 CrPC provide for a complete 
mechanism to he followed by the Magistrate concerned and also specify the 
limitation of lime till when such an order may remain in force. It also 
prescribes the circumstances that are required to be taken into consideration 
by the said authority while passing an order under Section 144 CrPC. 

46. In Bo bit lot Pa rote 2 where this Court was concerned with the ^ 
contention raised on behalf of the union of workers that the order passed in 
anticipation by the Magistrate under Section 144 CrPC was an encroachment 

on their rights under Articles 19{1)(«) and 19(1)(6), it was held that the 
provisions of the section, which commit the power in this regard to a 
Magistrate belonging to any of the classes referred to therein cannot be 
regarded as unreasonable. While examining the law in force in the United C 
States, the Court further held that an anticipatory action of the kind 
permissible under Section 144 CrPC is not impermissible within the ambit of 
clauses (2) and (3) of Article 19. Public order has to be maintained at all 
times, particularly prior to any event and. therefore, it is competent lor the 
legislature to pass a law permitting the appropriate authority to take ^ 
anticipatory action or to place anticipatory restrictions upon particular kind 
of acts in an emergency for the purpose of maintaining public order. 

47. In Mtulhti Li mo ye v. Sub-Divisioual Magistrate, Mongbyr 1 ' 1 a 
Constitution Bench of this Court took the following view: (SCC pp. 757-58, 
paras 23-27) 

“23. The procedure to he followed is next stated. Under sub-section e 
(2) if time docs not permit or the order cannot he served, it can be made 
ex parte. Under sub section (3) the order may be directed to a particular 
individual or to the public generally when frequenting or visiting a 
particular place. Under sub-section (4) the Magistrate may either suo 
molu or on an application by an aggrieved person, rescind or alter the 
order whether his own or by a Magistrate subordinate to him or made by ^ 
his prcdccessor-in-office. Under sub-section (5) where the Magistrate is 
moved by a person aggrieved he must hear him so that he may show 
cause against the order and if the Magistrate rejects wholly or in pail the 
application, he must record his reasons in writing. This sub-section is 
mandatory. An order by the Magistrate does not remain in force after two 
months from the making thereof but the State Government may, however. 9 
extend the period by a notification in the Gazette hut, only in eases of 
danger to tinman life, health or safety or where there is a likelihood of a 
riot or an affray. But the second portion of the sub section was declared 

2 llabutal Partite v. Slate of Maharashtra. AIR 1961 SC 8R-1 : (]%i) 2 Cri U 16 : <1961) .1 ^ 

SCR 423 

14 (1970) 3 SCC 746 : AIR 1971 SC2486 
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violative ol Article 19 in State of Bihar v. Katnla Kant Misra *•’. It may be 
pointed out here that disobedience of an order lawfully promulgated is 
a made an offence by Section 188 of the Penal Code, if such disobedience 
causes obstruction, annoyance or injury to persons lawfully employed, it 
is punishable with simple imprisonment for one month or a fine of 
Rs 200 or both. 

24. 1 he gist ol action under Section 144 is the urgency of (lie 
situation, its clficacy in the likelihood of being able to' prevent some 

b harmful occurrences. As it is possible to act absolutely and even ex parte 
it is obvious that the emergency must be sudden and the consequences 
sufficiently grave. Without it the exercise of power would have no 
justification. It is not an ordinary power (lowing from administration but 
a power used in a judicial manner and which can stand further judicial 
scrutiny in the need for the exercise of the power, in its efficacy and in 
c the extent of its application. There is no general proposition that an order 
under Section 144, Criminal Procedure Code cannot be passed without 
taking evidence : see Jagntpa Kumari v. Chohey Narnia Singh if’ which in 
our opinion is correct in laying down this proposition. These fundamental 
facts emerge from die way the occasions for the exercise of the power arc 
mentioned. Disturbances of public tranquillity, riots and affray lead to 
d subversion of public order unless they are prevented in time. Nuisances 
dangerous to human life, health or safely have no doubt to he abated and 
prevented. We are, however, not concerned with this part of the section 
and the validity ol this part need not he decided here. Insofar as the other 
parts of the section are concerned the keynote of (he power is to free 
society from menace of serious disturbances of a grave character. The 
e section is directed against those who attempt to prevent the exercise of 
legal rights by others or imperil the public safety and health. If that he so 
the matter must fall within the restrictions which the Constitution itself 
visualises as permissible in the interest of public order, or in the interest 
ol' the general public. We may say. however, that annoyance must assume 
sufficiently grave proportions to bring the matter within interests of 
f public order, 

25. The criticism, however, is that the section suffers from over 
broadness and the words of the section arc wide enough to give an 
absolute power winch may he exercised in an unjustifiable case and then 
there would be no remedy except to ask the Magistrate to cancel the 
order which he may not do. Revision against his determination to the 

9 High Court may prove illusory because before the High Court can 
intervene the mischief will be done. Therefore, it is submitted that an 
inquiry should precede ihc making of the order. In other words, the 
burden should not be placed upon the person affected to clear his 
position, l unhcr the order may he so general as to affect not only a 


£<25 


h 


15 (19(A)) 5 SCC 357 

16 (1936)57 Cri 1J 95 (I’m) 
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particular party but persons who arc innocent, as for example when there 
is an order banning meetings, processions, playing of music, etc. 

26, The effect of the order being in the interest of public order and 
the interests of the general public, occasions may arise when it is not 
possible to distinguish between those whose conduct must be controlled 
and those whose conduct is clear. As was pointed out in Beibtilal Panne. 
case 2 where two rival trade unions clashed and it was difficult to say 
whether a person belonged to one of the unions or to Ihc general public, 
an order restricting the activities of the general public in the particular 
area was justified. 

27. ... A general order may be necessary when the number of persons 
is so large that distinction between them and the general public cannot be 
made without the risks mentioned in the section. A general order is thus 
justified but if the action is too general, the order may be questioned by 
appropriate remedies for which there is ample provision in the law.” 

48. In Ilimai Lai K. Shah v. Coniine of Police* 2 , again a Constitution 
Bench of this Court, while dealing with a situation where a person seeking 
permission to hold a public meeting was denied the same on the ground that 
under another similar permission, certain elements had indulged in rioting 
and caused mischief to private and public properties, held Rule 7 framed 
under the Bombay Police Act, 1951 as being arbitrary and observed as under 
(SCC p. 239. para 32) 

"32. ... It is not surprising tbai the Constitution makers conferred a 
lundamenlal right on all citizens ‘to assemble peaceably and without 
arms'. While prior it) the coming into force of the Constitution the right 
to assemble could have been abridged or taken away by law, now that 
cannot he done except by imposing reasonable restrictions within Article 
19(3). But it is urged that the right to assemble docs not mean that that 
right can be exercised at any and every place. This Court held in Railway 
Board v, Niremjan Singh 1 * that there is no fundamental right for any one 
to hold meetings in government premises. It was observed: (SCC p. 507, 
para 12) 

l /2. ... The fact that the citizens of this country have freedom of 
speech, freedom to assemble peaceably and freedom to form 
associations or unions docs not mean thai they can exercise those 
freedoms in whatever place they please.' ” 

49. Section 144 CiPC is intended to serve public purpose and protect 
public order. I his power vested in the executive is to be invoked after the 
satisfaction ol the authority that there is need for immediate prevention or 
that speedy remedy is desirable and directions as contemplated arc necessary 
to protect the interest of others or to prevent danger to human life, health or 

2 Hobiiltil Ptmue v. Slate of MahantiUlnt. AIR 1961 SC 881 - (1961) 2 Cri 1J 16 - (1%J) 4 
SCR 42.1 

17 (I‘171) I see 227 : 1973 SCC (Cri)280 

18 (1969) 1 SCC 502 : (1969) 3 SCR 5-18 
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safety or disturbance of public tranquillity or a riot or an affray. These 
Jeannes must coexist at a given point of time in order to enable the authority 
a concerned to pass appropriate orders. The expression “law and order” is a 
I comprehensive expression which may include not merely “public order” but 

also matters such as “public peace", “public tranquillity” and “orderliness” in 
a locality or a local area and perhaps some other matters of public concern 
too. Public order” is something distinct from order or orderliness in a local 
area. Public order, if disturbed, must lead to public disorder whereas cveiy 
b breach of peace may not always lead to public disorder. 

50. 1 his concept came to be illustratively explained in the judgment of 
this Court in Ran i Manohar Lohia u wherein it was held that: (AIR p. 758, 
para 51} 

: “5/. ... When two drunkards quarrel and light, there is disorder but 

not public disorder, They can be dealt with under the [lowers to maintain 
• c law and order but cannoL be detained on the ground that ihcy were 

disturbing public order.” 

However, where the two persons lighting were ol rival communities and one 
ol them tried to raise communal passions, the problem is still one of “law and 
order” but it raises the apprehension of public disorder, flic main distinction 
d is that where it affects the community or public at large, it will be an issue 
re la table to public order . Section 144 CrPC empowers passing of such 
order in the interest of public order equitable to public safety and tranquillity. 
The provisions of Section 144 CrPC empowering the authorities to pass 
orders to tend to or to prevent the disturbances of public tranquillity is not 
uln a vires the Constitution. 

e 51. In Shut of Karnataka V. Pravtcn Mini Thoi’txlin' 9 (SCC p. 691, para 
6), this Court, while observing that each person, whatever be his religion, 
must get the assurance from the Stale that he has the protection of'law freely 
to profess, practice and propagate his religion anti the freedom of conscience, 
held more emphatically that the 

“courts should not normally interfere with mailers relating to law and 
( order which is primarily the domain of the administrative authorities 
concerned. They are by and large the best to assess anti handle the 
situation depending upon the peculiar needs and necessities within their 
special knowledge”. 

52. I lie scope ol Section 144 CrPC enumerates the principles and 
declares the situations where exercise of rights recognised by law, by one or 
g few, may conllict with other rights ol the public or tend to endanger public 
peace, tranquillity and/or harmony. The orders passed under Section 144 
CrPC arc attempted to serve larger public interest and purpose. As already 
noticed, under the provisions ol CrPC complete procedural mechanism is 
! provided for examining the need and merits of an order passed under 

Section 144 CrPC. If one reads the provisions of Section 144 CrPC alone 
h 

I i Itwn Mauahnr Ijohia v. Suite of Ililuir . AIR SC 7-10 : )V(V> Cn 1J 60S 

17 (200-1) I SCC MM : 2004 SCC (Cri) 1387 
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with other constitutional provisions and the judicial pronouncements of this 
Court, it can undisputedly be stated that Section 144 CrPC is a power to be 
exercised by the specified authority to prevent disturbance of public order, a 
tranquillity and harmony by taking immediate steps and when desirable, to 
take such preventive measures, further, when there exists freedom of rights 
which arc subject lo reasonable restrictions, there tire contemporaneous 
duties cast upon the citizens too. The duty to maintain law and order lies on 
the authority concerned ami, thus, there is nothing unreasonable in making it 
the initial judge of the emergency. All this is coupled with a fundamental b 
duty upon the citizens to obey such lawful orders as well as to extend their 
full cooperation in maintaining public order and tranquillity. 

53. The concept of orderly conduct leads to a balance for assertion of a 
right to freedom. In Feiner v. New York- 0 the Supreme Court of the United 
States ol America dealt with the matter where a person had been convicted 
for an offence of disorderly conduct for making derogatory remarks c 
concerning various persons including the President, political dignitaries and 
other local political officials during his speech, despite warning by the police 
officers to slop the said speech. The Court, noticing the condition of the 
crowd as well as the refusal by the petitioner to obey the police requests, 
found that the conduct of the convict was in violation of public peace and 
order and the authority did not exceed the bounds of proper State police d 
action, held as under: (L b'd p. 300) 

"... It is one thing to say that the police cannot he used as an 
instrument for the suppression of unpopular views, and another to say 
that, when as here the speaker passes the hounds of argument or 
persuasion and undertakes incitement to riot, they arc powerless to 
prevent a breach of the peace. Nor in this case can we condemn the e 
considered judgment of three New York courts approving the'means 
which the police, laced with a crisis, used in the exercise of their power 
anil duty to preserve peace and order. The findings of (he State courts as 
to the existing situation and the imminence of greater disorder coupled 
with petitioner s deliberate defiance ol the police officers convince us 
that we should not reverse this conviction in the name of free speech.'' ^ 

54. Another important precept of exercise of power in terms of 
Section 144 CrPC is that the right to hold meetings in public places is subject 
to control of the appropriate authority regarding the time and place of the 
meeting. Orders, temporary in nature, can be passed lo prohibit the meeting 
or to prevent an imminent breach of peace. Such orders constitute reasonable 
restriction upon the freedom of speech and expression. This view has been ® 
followed consistently by this Court. To put it with greater clarity, it can he 
stated that the content is not the only concern of the controlling authority but 
the lime and place of the meeting is also well within its jurisdiction. If the 
authority anticipates an imminent threat to public order or public tranquillity, 

it would be lice to pass desirable directions within the parameters of 


20 ‘J.l L lid 295 : 2-It) US 315 (1951) 
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reasonable restrictions on the freedom of an individual. However, it must be 
borne in mind that the provisions of Section 144 CrPC are attracted only in 
a emergent situations. The emergent power is to be exercised for the purposes 
of maintaining public order. 

55. It was stated by this Court in Ramesh Thoppar w that the Constitution 
requires a line to be drawn in the field of public order and tranquillity, 
marking oil', may be roughly, the boundary between those serious and 
aggravated forms of public disorder which arc calculated to endanger the 
b security or the State and the relatively minor breaches of peace of a purely 
local significance, beating for this purpose differences in degree as if they 
were different in kind. The significance of factors such as security of State 
and maintenance of public order is demonstrated by the mere fact that the 
Framers of the Constitution provided these as distinct topics of legislation in 
Entry 3 of the Concurrent List of the Seventh Schedule to the Constitution. 
c 56. Moreover, an order under Section 144 CrPC being an order which 
has a direct consequence of placing a restriction on the right to freedom of 
speech and expression and right to assemble peaceably, should be an order in 
writing and based upon material facts of the case. This would be the 
requirement of law for more than one reason. Firstly, it is an order placing a 
restriction upon the fundamental rights of a citizen and. thus, may adversely 
d allcct the interests of the parlies, and secondly, under the provisions of CrPC, 
such an order is rcvisahlc and is subject to judicial review. Therefore, it will 
be appropriate that it must be an order in writing, referring to the facts and 
stating the reasons lor imposition of such restriction. In Prttvrrn lihai 
Thagadia™. this Conn took the view that the Court, while dealing with such 
orders, docs not act like an appellate authority over the decision of the 
e official concerned. It would interfere only where the order is patently illegal 
and without jurisdiction or with ulterior motive and on extraneous 
consideration of political victimisation by those in power. Normally, 
interference should be the exception and not the rule. 

57. A bare reading of Section 144 CrPC shows that: 
f (/) H is an executive power vested in the officer so empowered: 

(2) 1'hcrc must exist sufficient ground For proceeding: 

(.?) Immediate prevention or speedy remedy is desirable: and 
(4) An order, in writing, should be passed stating the material facts 
and the same be served upon the person concerned. 

These arc the basic requirements for passing an order under Section 144 
9 CrPC. Such an order can be passed against an individual or persons residing 
in a particular place or area or even against the public in general. Such an 
order can remain in force, not in excess of two months. The Government has 
the power to revoke such an order and wherever any person moves the 
Government for revoking such ail order, the State Government is empowered 

h 

10 Komesli Ihoppur v. Suite of Madras. AIR 1950 SC 124 : (1950)51 Cri U ISM 
19 State of Karnataka v. Pravecn lilmi Thogtulia, (2004)4 SCC 684 : 2004 SCC (Cri) 1387 
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to pass an appropriate order, alter hearing the person in accordance with 
sub-scction (7) of Section 144 CrPC. 

58. Out of the aforcstatcd requirements, the requirements of existence of a 
sufficient ground and need for immediate prevention or speedy remedy is of 
prime significance. In this context, the perception of the officer recording the 
dcsired/conicmplatcd satisfaction has to he reasonable, least invasive and 
bona fide. The restraint has to be reasonable and further must be minimal. 
Such restraint should not be allowed to exceed the constraints of the 
particular situation either in nature or in duration. The most onerous duty that b 
is cast upon the empowered officer by the legislature is that the perception of 
threat to public peace and tranquillity should be real and not quandary, 
imaginary or a mete likely possibility. 

59. This Court in Babulal Panne- had clearly stated the following view; 
(AIR p. 890. para 26) 

“26. The language of Section 144 is somewhat different. The test laid c 
down in the section is not merely ‘likelihood’ or ‘tendency'. The section 
says that the Magistrate must he satisfied that immediate prevention of 
particular acts is necessary to counteract danger to public safely, etc. The 
power conferred by the section is exercisable not only where present 
danger exists but is exercisable also when there is an apprehension of 
danger.'' ^ 

The abovcsiaicd view of the Constitution Bench is the unaltered state of law 
in our country. However, it needs to be specifically mentioned that the 
“apprehension of danger" is again what can inevitably be gathered only from 
the circumstances of a given case. 

60. Once an order under Section 144 CrPC is passed, it is expected of all e 
concerned to implement the said order unless it has been rescinded or 
modified by a forum of competent jurisdiction. Its enforcement has legal 
consequences. One of such consequences would be the dispersement of an 
unlawful assembly and, if necessitated, by using permissible force. An 
assembly which might have lawfully assembled would be termed as an 
“unlavvlul assembly" upon the passing ami implementation of such a f 
preventive order. The empowered officer is also vested with adequate powers 

to direct the dispersement of such assembly. In this direction, he may even 
take the assistance of officers concerned and armed forces lor the purposes of 
dispersing such an assembly. Furthermore, the said officer has even been 
vested with the powers of arresting and confining the persons and, if 
necessary, punishing them in accordance with law in terms of Section 129 g 
CrPC. An order under Section 144 CrPC would have an application to an 
“actual” unlawful assembly as well as a “potential” unlawful assembly. This 
is precisely the scope of application and enforcement of an order passed 
under Section 144 CrPC. 


2 Uabulal Partite v. Suite of Maharashtra. AIR 15)61 SC 884 : (1961) 2 Cri U 16 : (1961) .1 
SCR 423 
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61. Having noticed the legal precepts applicable to the present case, it 
will be appropriate to notice, at this stage, the factual matrix advanced by 

a each of the parties to the case before this Court. 

Version put forward by learned amicus curiae 

62. In 200S, Baba Ramdcv was the first person to raise the issue of black 
money publicly. The black money outside the country was estimated at total 
of Rs 400 lakh crores or nearly nine trillion US dollars. On. 27-2-2011. an 

k anti-corruption rally was held at the Ramlila Maidan, New Delhi where more 
than one lakh persons are said to have participated. The persons present at the 
rally included Baba Ramdev, Achaiya Balakrishna, Ram Jcthmalani, Anna 
Ha/are and many others. On 20-4-2011, the President of Bharat Swabhiman 
Trust, Delhi Pradesh submitted an application to the MCD proposing to lake 
the Ramlila Maidan on rent, subject to the general terms and conditions, for 
holding a yoga training camp for 4 to 5 thousand people between 1-6-2011 to 
20-6-2011. He had also submitted an application to the Deputy 
Commissioner of Police (Central District) seeking permission for holding the 
yoga training camp which permission was granted by the DCP (Central 
District) vide his letter dated 25-4-2011. This permission was subject to the 
terms and conditions stated therein. 
tj 63. Permission letter dated 25-4-2011 reads as under: 

“With reference to your Letter No. Nil. dated 20-4-2011. on the 
subject cited above. 1 am directed to inform you that your request for 
permission to organise yoga training session at Ramlila Ground from 
1-6-2011 to 20-6-2011 by Bharat Swabhiman Trust, Delhi Pradesh has 
been considered and permission is granted for the same subject to the 
e conditions that there should not be any obstruction to the nopual How of 
traffic and permission from land owing agency is obtained. Besides this, 
you will deploy sufficient number of volunteers at the venue of the 
function, further, you arc requested to comply with all the instructions 
given by police authorities lime to lime, failing which this permission can 
be revoked at any time." 

/ 64. Continuing with his agitation for the return of black money to the 

country. Baba Ramdev wrote a letter to the Prime Minister on 4-5-2011 
stating his intention to go on a fast to protest against the Government’s 
inaction in that regard. The Government made attempts to negotiate with 
Baba Ramdev and to tackle the problem on the terms, as may be commonly 
arrived at between the Government and Baba Ramdev. This process started 
g with effect from 19-5-2011 when the Prime Minister wrote a letter to Baba 
Ramdev asking him to renounce his fast. The Finance Minister also wrote a 
letter to Baha Ramdev informing him about the progress in the mallei . 

65. On 23-5-2011. Baba Ramdev submitted an application for holding a 
dhtirna at Jantar Mantar. which permission was also granted to him vide letter 
dated 24-5-2011. which reads as follows: 

^ "With reference to your letter dated 23-5-2011. on the subject 

mentioned above, I have been directed to inform you thal yon are 
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permitted dhama/satyagraha at Jantar Mantar on 4-6-2011 horn 0800 hrs 

to 1800 hrs with a very limited gathering.’ 1 
In furtherance to the aforesaid permission, it was clarified vide letter dated a 
26-5-2011 informing the organisers that the number of persons 
accompanying Baba Ramdev should not exceed two hundred, 

66. On 27-5-2011, the DCP (Central District), on receiving the media 

reports about Baba Ramdev’s intention to organise a fast unto death at the 
yoga training camp, made further enquiries from Acharya Virendra Vikram 
requiring him to clarify the actual purpose for such huge gathering. Mis b 
response to this, vide letter dated 28-5-2011, was that there would be no other 
programme at all, except residential yoga camp. However, the Special 
Branch, Delhi Police also issued a special report indicating that Baba 
Ramdev intended to hold indefinite hunger strike along with 30,000-35,000 
supporters and that the organisers were further claiming that the gathering 
would exceed one lakh. c 

67. According to Dr Dhavan, the learned amicus curiae, there is still 
another angle to this whole episode. When Baba Ramdev arrived at Delhi 
airport on 1-6-2011, four senior Ministers of the UPA Government met him at 
the airport and tried to persuade him not to pursue the said fast unto death 
since the Government had already taken initiative on (he issue of corruption. 

68. In the meanwhile, large number of followers of Baba Ramdev had d 
gathered at the Ramlila Maidan by the afternoon of 4-6-2011. In the evening 

of that very day, one of the Ministers who had met Baba Ramdev at the 
airport, Mr Kapil Sibal, made public a letter from Baba Ramdev’s camp 
calling off their agitation. This was not appreciated by Baba Ramdev. as, 
according to him, Ihc Government had not stood by its commitments and, 
therefore, he hardened his position by declaring not to take back his e 
satyagraha until a proper government ordinance was announced in place of 
forming a committee. The Ministers talked to Baba Ramdev in great detail 
but of no avail. It is stated that even the Prime Minister had gone the extra 
mile to urge Baba Ramdev not to go ahead with the hunger strike, promising 
him to find a “pragmatic and practical” solution to tackle the issue of 
corruption. Various attempts were made at different levels of the Government f 
to resolve this issue amicably. Even a meeting of the Ministers with Baba 
Ramdev was held at Hotel Claridges. 

69. It was reported by the press/media that many others supported the 
stand of Baba Ramdev. It was widely reported that Mr Sibal had said: “We 
hope he honours his commitment and honours his fast. This Government lias 
always reached out but can also rein in.” The press reported the statement of g 
the Chief Minister, Delhi as stated by the officials including police officers in 
the words: “Action would be taken if Baba Ramdev's yoga shivir turns into 

an agitation Held anil three-tier security arrangements have been made lor the 
shivir which is supported to turn into a massive satyagraha." Even Anna's 
campaign endorsed Baba Ramdev's step. In this background, on 4-6-2011, 
Baba Ramdev's hunger strike began with the motto of “bhrashiachai mituo ^ 
satyagraha”, the key demands being the same as were stated on 27-2-2011. 
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70. As already noticed. Baba Ramdcv had been granted permission to 
hold satyagraha at Janlar Mantar, of course, with a very limited number of 

a persons. Despite the assurance given by Acharya Virendra Vikram. as noted 
above, the event was converted into an anshan and the crowd at the Ramlila 
Maidan swelled to more than fifty thousand. No yoga training was held for 
the entire day. At about 1.00 p.m., Baba Ramdcv decided to march to Jantar 
Mantar for holding a dharna along with the entire gathering. Keeping in view 
the fact that Jantar Mantar could not accommodate such a large crowd, the 
b permission dated 24-5-2011/26-5-2011 granted for holding the dharna was 
withdrawn by the authorities. Certain negotiations took place between Baba 
Ramdcv and some of the Ministers on telephone, but. Baba Ramdcv revived 
his earlier condition of time-bound action, an ordinance to bring black money 
back and the items missing on his initial list of demands. 

71. At about 11.15 p.m., it is stated that the Centre’s emissary reached 
c Baba Ramdcv at the Ramlila Maidan with the letter assuring a law to declare 

black money hoarded abroad as a national asset. The messenger kept his 
mobile on so the government negotiators could listen to Baba Ramdcv und 
his aides. The conversation with Baba Ramdcv convinced the Government 
that Baba Ramdcv will not wind up his protest. At about 11,30 p.m.. a team 
of police, led by the Joint Commissioner of Police, met Baba Ramdcv and 
d informed him that the permission to hold the camp had been withdrawn and 
that he would he detained. 

72. At about 12.30 a.m., a large number of CRPF, Delhi Police Force and 
Rapid Action Force personnel, totalling approximately to 5000 (as stated in 
the notes of the amicus; however, from the record it appears to be 1200), 
reached the Ramlila Maidan. At this time, the protestors were peacefully 

e sleeping. Thereafter, at about 1.10 a.m., the police reached the dais/plalform 
to lake Baba Rumdev out, which action was resisted by his supporters, At 
1.25 a.m.. Baba Ramdcv jumped into the crowd from the stage ami 
disappeared amongst his supporters. Me. thereafter, climbed on the shoulders 
of one of his supporters, exhorting women to form a barricade around him. A 
scuffle between the security forces and the supporters of Baba Ramdcv took 
f place and eight rounds of tear gas shells were It red. By 2.10 a.m., almost ail 
the supporters had been driven out of the Ramlila Maidan. The police sent 
them towards the New Delhi Railway Station. Baba Ramdcv. who bad 
disappeared from the dais earlier, was apprehended by the police near Ranjit 
Singh Flyover at about 3.40 a.m. At that time, he was dressed in 
salwar-kaincez with a dupatta over his heard, lie was taken to the airport 
9 guest house. It was planned by the Government to 11 y Baba Ramdcv in a 
chopper from Sal'darjung Airport. However, at about 9,50 a.m. the 
Government shelved this plan and put him in an Indian Air Force helicopter 
and flew him out of the Indira Gandhi International Airport. 

73. 1'hc learned amicus curiae has made twofold submissions. One on 
^ “facts and pleadings” and the other on “law”. 1 may now refer to some of the 

submissions made on facts and pleadings. 
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74. The Ramlita Maidan provided an accurate barometer of the country’s 

political mood in !960s and 1970s which can be gauged from an article dated 
18-8-2011 in The Times of India, which stated as under: a 

i It was in the Ramliia Ground that Jai Prakash Narain along with 

j prominent opposition leaders, addressed a mammoth rally on 25-6-1975, 

! where he urged the armed forces to revolt against Indira Gandhi's 

: Government. Quoting Ramdhari Singh Dinkar, J.P. thundered,.‘Singhasan 

khali karo, ki janta aali hai (vacate the throne, for the people are here to 
claim it)’. That very midnight. Emergency was declared in the country. , 

Lass than two years later, the ground was the venue for another 
i opposition rally that many political commentators describe as 

; epoch-changing. In February 1977, more than a month before Emergency 

• was lifted, opposition leaders led by Jugjivan Ram. his first public 

i appearance after quitting the Congress, Moraiji Desai, Atal Bihari Vajpayee, 

j Chanm Singh and Chandrashekar, held a joint rally. That the Ramlita 

Ground provided an accurate barometer of the country’s political mood in c 
(he 1960s and 70s can be gauged from the fact that in 1972, just around three 
years before the J.P. rally. Indira Gandhi addressed a huge rally here- 
following India’s victory over Pakistan in the Bangladesh war. In 1965. 
again at a time when the country was at war with Pakistan, it was from here 
that the then Prime Minister Lai Bahadur Shashi gave the slogan ‘Jai Jawan 
Jai KisaiV. 

According to Delhi historian, Ronald Vivian Smith, the Maidan was 
originally a pond which was filled up in the early 1930s so that the annual 
Ramliia could be shifted here from the flood plains behind the Red Fort. It 
quickly became a popular site for political meetings, with Gandbiji, Nehru, 
Sardar Patel and other top nationalist leaders addressing rallies here. 
According to one account, as Jinnah was holding a Muslim League rally 
here in 1945. he heard someone in the crowd address him as ’Maulana’. He e 
reacted angrily saying he was a political leader and that honorific should 
never be used for him. 

hi the 1980s and 90s, the Boat Club became the preferred site for shows 
of strength. Bui after the Narasimha Rao Government, banned all meetings 
there during the tumultuous Ayodhya movement, the political .spotlight 
relumed to the site where it originally belonged—the Ramliia Ground." / 

75. Amongst other things, it is a place of protests. In Standing Order 309 
issued by the police, it has been stated that "any gathering of over 50.000 
should not be permitted at the Ramliia Maidan but should be offered the 
Burari Grounds as an alternative. If, however, the organisers select a park or 
an open area elsewhere in Delhi, the same can be examined on merits." 

76. Pointing out certain ambiguities and contradictions in various 9 
affidavits Hied on behalf of various officers of the Government and the 
police, learned amicus curiae pointed out certain factors by way of 
conclusions: 

\ “It may be concluded that: 

(0 The ground became a major protest area after the Government 
abolished rallies at the Boat Club. h 
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00 The police’s capacity for Ramlila is 50,000 but it limited Baba 
Ramdev’s meet to 5000. 

(Hi) The ground appears to be accommodative bui with only one 
major exit and entrance. 

(iV) There are aspects of the material that show considerable 
mobilisation. But the figure of 5000 inside the tent is exaggerated. 

(v) The numbers of people in the tent has varied but seems, 
according to the police, 20,000 or so at the time of the incident. Blit the 
Home Secretary suggests 60,000 which is an exaggeration. 

(vi) The logs, etc. supplied seem a little haphazard, but some logs 
reflect contemporary evidence which shows things to the court’s notice 
especially.” 

However, it may be noticed by this Court that as per the version of the police. 
Point (ii) ought to be read as under: 

“The capacity for Ramlila Maidan is 50,000 but it limited Baba 
Ramdev’s meet to 5000." 


d 


e 


1 


g 


h 


77. After noticing certain detailed facts in relation to the “threat 
perception of police” and the ‘'Trust’s perception”, learned amicus curiae has 
framed certain questions and has given record-based information as follows: 
"(f) Crowd peaceful and sleeping. 

6.1. The crowd entered the Ramlila Ground from one entrance 
without any hassle and cooperatively (see CD marked CD 003163 of 23 
minutes @ 17 minutes). Police was screening each and every individual 
entering the premises. On 4-6 2011 ninny TV new (sic) channel live 
coverage shows about two kilometres long queue to enter the Maidan 
not even a single was armed, lathi or baseball bats, etc. (p. 8. Vul. 2) 

6.2. The crowd is already asleep by 10.00-10,30 p.m., shown in 
newspaper photographs of 5-6-2011 (see p. 9, Vol. 1 and Anne.xure R-9 
pp. 37-38, Vol. 2). People requesting the police with folded hands 
(Annexure R-9 p. 39. Vol. 2), also recorded in CCTV cameras and in 
CD 004026 (marked as Item 19, p. 39, Vol. 10). 

(If) Did the police enter abruptly to rescind order and remove Baba 
Ramdev? 

6.3. The CD marked CD 003163 of 23 minutes on police entry and 
Baba Ramdev’s reaction @ 10 minutes — Baba requests that he should 
be arrested in the morning with a warrant. 

(Ilf) Did Baba Ramdev make an incitory speech? 

6.4. In general Baba Ramdev’s speech carry aggressive issues but 
on 4 6 2011. 

• no provocation was made by Baba Ramdev in any manner: 

• says he is read (sic ready) to gel arrested but bis followers 
should not be harmed; 

• asks his women supporters lo form a security ring around him: 

• also requests participants not to fight with police and he calm; 

• also requests police not to manhandle his supports. (CDs 
handed by the Trust in court, the CD marked CD 003163 of 23 
minutes @ 10 minutes.) 


! 

i 
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{IV) Was the lathi-charged (sic charge) ordered? Were lathis used? 

6.5. The police itself admits use of water cannon anti tear gas but 
denies lathi-charge. No lathi-charge even ordered on public, no a 
organised lathi-chargc by policemen <s> Vol. 3, p. 8 , paras 30 and 33 at 
pp. 8 9; but evidence shows that lathi being used; see police healing 
people with lathis (Vol. 2, photographs at pp. 44-45), also in CD 004026 
marked as Item 19. p. 39, Vol. 10 @ 47 minute shows lathi-chargc. 

(VO Bricks. 

6 . 6 . The CD marked R4-TlME\viSE-‘B’ @ 1 hr 11 m—Police ^ 
entering front the back area and throwing bricks on the crowd inside the 
panda I. 

(V7) Water cannon and tear gas. 

6.7. Initially water cannon used; after it proved ineffective, tear gas 
fired towards right side of the stage resulting in a small fire. (Para 33 
p. 9, Vol. HI) 

(VII) Injuries. c 

6 . 8 . On injuries the figures are nol clear ns per the Commissioner of 
Police, Delhi Affidavit only two persons required hospitalisation for 
surge 17 . (Atmcxure S colly pp. 49-142, Vol. Ill) 


Injured 

Numbers 

Released 
on first day 

Released on 
second day 

Treatment 

Public 

persons 

48 

41 

05 

diagnosis/first 

aid 

Policemen 

38 





Injury sheets predominantly indicate injuries received during the minor 
stampede in one part of the enclosure. e 

6.9. Newspaper The Times of Indio gives the figure of 62 persons 
injured and 29 of the injured were discharged during the day in LNJP 
Hospital. What about those who were in other hospitals? Even there are 
many who failed to get recorded in the list of injured or to approach 
hospital for the medical aid. Only 62 injured, that too without 
lathi-chargc. f 

7. It will also be (sic) demonstrate that 

O') I he crowd does not appear to he armed in anyway—not 
even with baseball bats. 

0"0 The police (sic personnel) were throwing hrieks. 

(Hi) Baba Ramdev was abruptly woken up. 

0 Y) The crowd was asleep. 

(»•) The police used lathis. 

(tv) The crowd also threw bricks. 

0'»j The police used tear gas around lliat time. It is not clear 
what occurred first. 

(viii) Water cannon was also used by the police. h 









I 
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(V7 IT) Speeclt. 

7.1. From the videos of Zee News and ANI, it appears that Baba 
a Rarndcv 

(/) exhorted people not to fight with police. 

(ir) said, ‘arrest me in the morning with a warrant’. 

(iii) requesting first the women then young boys and then the 
old to make a protective kavach around him." 

78. On these facts, it is the submission of learned amicus curiae that 
b neither the withdrawal of permissions for the Ramiila Maidan and Jantar 

Mantar nor the imposition of restriction by passing an order untier 
Section 144 CrPC was for valid and good cause/reason. On the contrary, it 
was for political and mala fide reasons. Hie purpose was lo somehow not 
permit the continuation of the peaceful agitation at any of these places and 
for that reason, (here was undue force used by the Government. The entire 
c exercise was violative of the rights of an individual. A mere change in the 
number ol persons present and an apprehension of the police could not be a 
reasonable ground for using tear gas and lathi-charge and thereby unduly 
disturbing the people who were sleeping peacefully up to 1.00 a.m. on the 
night of 4-6-2011/5-6-2011 at Ramiila Maidan. 

79. Referring to the affidavits of the Home Secretary, the Chief Secretary, 
^ the police officers and the documents on record, the contention is that in 

these affidavits, the deponents do not speak what is true. The imposition of 
restriction, passing of the order under Section 144 and the force and brutality 
with which the persons present at the Ramiila Maidan were dispersed is 
nothing but a show of power of the State as opposed to a citizen’s right. Kven 
the test of “in icrrorem" requires to act in a manner and use such force which 
is least invasive and is in due regard to the right lo assemble and hold 
peacelu! demonstration. The threat perception of the authorities is-more of a 
created circumstance to achieve the ultimate goal of rendering the agitation 
and the ansltan unsuccessful by colourable exercise of State power. 

80. It is also the contention of learned amicus dial there are 
contradictions in the affidavits filed by the Home Secretary, Respondent I 
and the Commissioner of Police. Respondent 3. The affidavit of the Chief 
Secretary. Respondent 2. cannot be relied upon ns he pleads ignorance in 
relation to the entire episode at the Ramiila Maidan. According to the Home 
Secretary, die Ministry of Home Affairs was routinely monitoring the 
situation and it is not the practice of the Ministry to confirm the grant of such 
permission. He also states that 60,000 persons came lo the ground as against 
the estimated entry of 4000 lo 5000 people. While according lo the affidavit 
of the Police Commissioner, as a matter of practice, Delhi Police keeps the 
Ministry of Home Affairs duly informed in such matters as the said Ministry, 
for obvious reasons, is concerned about the preservation of law and order in 
the capital anti carefully monitors all situations dealing with public order and 

^ tranquillity. From the affidavit of the Commissioner of Police, it is also clear 
that he was continuously in touch with the senior functionaries of the 
Ministry of Home Affairs and lie kept them informed of the decisions taken 

j 




i 
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by the ACP and DCP to revoke (he permission and promulgate the 
prohibitory orders under Section 144CrPC. 

81. Besides these contradictions, another very material tact is that the a 
Home Minister, Shri P. Chidambaram had made a press statement on 

j 8-6-2011, relevant part of which reads: 

: :j "A decision was taken that Shri Baba Ramdev would not be allowed 

to organise any protest or undertake any fast-unto-death at the Ramlila 
Ground and that if he persisted in his efforts to do so he would be 
directed to remove himself from Delhi.” b 

82. Reference is also made lo the statement of the Minister of Human 
Resource Development Shri Kapil Sibal, who had stated that the Government 

; can rein in if persuasion fails. 

83. Further, die contention is that these averments/reporis have not been 
denied specifically in any of the affidavits tiled on behalf of the Government 
and Delhi Police. The above statements and contradictions in the affidavits c 
filed by these highly placed government officers should lead lo a reasonable 
conclusion that the police had only carried out the decision, which was 
already taken by the Government. In these circumstances, even if there was 

no direct evidence, (he Court can deduce, as a reasonable and inescapable 
inference from the facts proved, that exercise of power was in bad faith. 
Reliance is placed upon Praicip Singh v. Stale of Punjab 21 . d 

84. The affidavits filed on behalf of the police and the Ministry of Home 
Affairs arc at some variance. The variance is not of the nature that could 
persuade this Court to hold that these affidavits are false or entirely incorrect. 
This Court cannot lose sight of a very material fact that maintenance of law 
and order in a city like Delhi is not an easy task. Some important and 
significant decisions which may invite certain criticism, have to be.taken by e 
the competent authorities for valid reasons and within the rramewnrk.nl' law. 

The satisfaction of the authority in such decisions may be subjective, but 
even this subjective satisfaction has to be arrived at objectively and by taking 
into consideration the relevant factors as are con tempi ated under the 
provisions of Section 144 CrPC. Some freedom or leverage has lo be 
provided to the authority making such decisions. The courts are normally / 
reluctant lo interfere in exercise of such power unless the decision-making 
process is ex facie arbitrary or is not in conformity with the parameters stated 
under Section 144 CrPC itself. 

85. From the record, it can reasonably be inferred that the Ministry of 
Home Affairs and Delhi Police were working in coordination and the police 
was keeping the Ministry informed of every development. There is some g 
clement of nexus between the Government’s stand on the demands of Baba 
Ramdev, its decision in that regard and the passing of an order under 
Section 144 CrPC but, this by itself would not render (he decision as that 
taken in had faith. The decision of the Ministry or the police authorities may 

i not be correct, but that ipso facto would not be a ground for the Court to 

believe that it was a colourable and/or mala fide exercise of power. ft 


21 AIR 1%-! SC 72 ; (1%4)4 SCR 733 
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Version of Respondent 4 

86 . Now, I may refer to the case put forward by Respondent 4. the 
a President of Bharat Swabhiman Trust, Delhi Area who has Hied affidavits on 

behalf of that party. At the outset, it is staled in the affidavits filed that Baba 
Ramdev. the Trust and his followers arc law-abiding citizens of the country 
and never had any intention to disturb the law and order, in any manner 
whatsoever. Various camps and meetings have been held by the Trust in 
various parts of the country and all such meetings have been peaceful anti 
b successful as well. Baba Ramdev had been travelling the length and breadth 
of the country explaining the magnitude of the problem of corruption and 
black money and failure of the Government to take effective steps. The 
anti-corruption movement had been at the forefront of the meetings held by 
Baba Ramdev at different places. Baba Ramdev is stated to have participated 
in a meeting against corruption at Jantar Mantar on 14-11-2010 where more 
C than 10,000 people had participated. Similar meetings were organised at the 
Ramlila Maidan on 30-1-2011 and 27-2-2011, which also included a march 
to jantar Mantar. None of these events were perceived by the Government as 
any threat to law and order arid, in fact, they were peaceful and conveyed 
their theme of anti-corrupt ion. 

87. On 4-5-2011, Baha Ramdev had written a letter to the Prime Minister 
^ staling his intention to goon last to protest against the Government's inaction 

against bringing hack the black money. This was responded to by the Prime 
Minister on 19-5-2011 assuring him that the Government was determined to 
light the problem of corruption and black money in the economy and illegal 
deposits in the foreign countries and asking him to drop the idea of going on 
a hunger strike till death. On 20-5-2011, the Trust had written a letter to the 
e police socking permission to hold a last unto death at Jantar Mantar 
protesting against the Government's inaction against corruption. The Finance 
Minister had also written a letter to Baha Ramdev on 20-5-2011 regarding the 
same issue. The dates of applying for permission to hold yoga camp and to 
hold dhama at Jantar Mantar and dates of granting of such permissions are 
not in dispute. The abovenotieed dates of applying for permission and to hold 
dharna at Jantar Mantar and their consequential approval are not disputed by 
this respondent. 

88 . According to this respondent, the police had attempted to make a 
huge issue that the permission granted to the trust was to hold a yoga camp of 
approximately 5000 persons and not a last with thousands of persons 
attending. It is submitted by this respondent that police was concerned with 

^ the maintenance of law and order, lice How of traffic, etc. Ilie use of land 
was the concern of the owner of the land, in the present case. Municipal 
Corporation of Delhi (MCD). The Trust had applied to MCD requesting it for 
giving on rcnt/lease (he Ramlila Maidan for the period commencing from 
1-6-2011 to 20-6-2011. Before grant of its permission, MCD had written to 
^ the Trust that they should obtain NOC from the Commissioner of Police, 
Delhi which was duly applied lor and. as already noticed, obtained by the 
Trust. Ol course, it was a conditional NOC and the conditions staled therein 
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had been adhered to, whereafter, MCD had given the Ramlita Maidan on 
lease to the Trust. The permission was revoked by the police and not by 
MCD and MCD never asked the Trust to vacate the premises i.e. the Ramlila a 
Maidan. 

89. Before the fateful night i.e. 4-6-2011/5-6-2011. it has been staled that 
Baba Ramdev had reached New Delhi and was received at the airport by the 
Ministers. There, at the airport itself, an attempt was made to persuade Baba 
Ramdev to call off bis fast. Thereafter, a meeting was held at Motel Claridges 

on 3-6-2011 wherein Baba Ramdev was assured that the Government would b 
take concrete steps to bring back the black money from abroad and they 
would also issue an ordinance, whereupon he should call off his fast. 

90. On 4-6-2011, from 5.00 a.m., the yoga camp was stalled at the 
Ramlila Maidan. This was also telecast live on Astha TV and other channels. 
During the yoga camp, Baba Ramdev stated that he will request the 
Government to follow the path of satya and ahinsa aparigriha and he would c 
make efforts to eradicate corruption from the country. He also informed that 
the black money should be brought back and he would perform tapas lor the 
nation in that shivir. Thousands of people had gathered at the venue. Tire 
police was present there all this time and the number of persons was already 
much in excess of 5000. It is emphasised, in Ihe affidavit of this respondent, 
that as per the directions of the police, only one entry and one exit gate were d 
being kept open and this gate was manned by the police personnel 
themselves, who were screening each and every person who entered the 
premises. There was no disturbance or altercation, whatsoever, and the 
followers of Baba Ramdev were peacefully wailing in queues that stretched 
for over two kilometres. If the police wanted to limit the number to, 5000, it 
could have easily stopped the people at the gate itself. However, rip such e 
attempt was made. I his conduct of the police goes to indicate that the police 
action resulted from instructions from the Government and their current stand 
regarding the number of persons present is nothing but an afterthought. This 
respondent further asserts that there was no impediment to Ihe free flow of 
traffic at any time on the day of the incident. 

91. In the afternoon of 4-6-2011, when Ihe preparations for starting Ihe ^ 
last at Janlai Mantar began, senior officers of Delhi Police requested the 
officials of the Trust not to proceed to Jantar Mantar. In obedience of this 
order, the last was begun at the Ramlila Maidan itself. During the course of 
negotiations with the Government, Baba Ramdev was assured thal their 
demands in relation to black money and corruption would he met. This led to 

a festive atmosphere at the Ramlila Maidan at around 7.00 p.m. However. 3 
later on. the government representatives took the stand that no such 
assurances were given by them. Consequently. Baba Ramdev issued a 
statement that he will discuss the matter only with the Finance Minister or 
any other responsible person. At around 10.00 p.m.. slianli paaih was 
performed and everybody went to sleep as ashlang yoga training was 
scheduled for 5.00 a.m. next morning. ^ 
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92. At around 11.00 p.m,. the Personal Assistant of Shri Sibal delivered a 
letter tt> Acharya Balkrishna as Baba Ramdev was asleep at that lime, stating 

a as follows: 

“This is to clarify that the Government is committed to build a legal 
structure through which wealth generated illegally is declared as a 
national asset and that such assets nare (sic) subject to confiscation. Laws 
also provide for exemplary punishment for those who. perpetrate ill- 
gotten wealth. This clearly declares the intention of the Government. You 
b have already publicly stated that upon receiving this letter, you will end 
your Utpa. We hope that you will honour this public commitment 
forthwith.” 

This letter, it is stated, was found to be vague and non-committal as it was 
not mentioned in this letter as to what concrete steps the Government would 
take to tackle these national economic and moral crises. 

Q 

93. At nearly midnight, by way of an unprecedented action, an order 
under Section 144 CrPC along with an order cancelling the permission 
granted earlier by the police, was issued, illegally, without any justification 
and without adequate warning. It is specifically denied that this order was 
served on any officer of the Trust. Around 12.30 a.m., more than 5000 

0 policemen (as slated in the notes of the amicus; however, from the record ii 
| appears to be 1200 police personnel) had surrounded the tent while everyone 

inside it was sleeping. When asked by Baba Ramdev to furnish the arrest 
warrant, the police refused to do so. Baba Ramdev requested all the sadhakas 
to maintain peace and ahimsa. 

94. This respondent also alleges that the police disabled the public 
e address system. Consequently, Baba Ramdev got off the stage : 1 ml exhorted 

his followers to maintain peace and calm. There was an apprehension that the 
police intended to kill Baba Ramdev and therefore, protective cordons were 
formed around Baba Ramdev. In order to gain access to Baba Ramdev. police 
launched brutal attack on the crowd, including women. Use ol tear gas shells 
was also resorted to, causing a part of the stage to catch fire which could 
^ potentially have caused serious casualties. Policemen were also engaged in 
sione-pelling and looting. This event lasted till 4.00 a.m. As a result several 
people including women received injuries. Spinal cord of a woman named 
Rajbala was broken that left her paralysed. Respondent 4 contends that the 
media footage publicly available substantiates these contentions, 
g 95. While leaving the Rumlila Maidan. the police allegedly scaled access 
to the help camp at Bangla Sahcb Gurdwara. The press release and interview 
given by the Minister of Home Affairs on 8-6-2011 stresses that the order of 
extemment of Baba Ramdev from Delhi after cancellation of permission for 
I the fast/protest was determined in advance and was to be enforced in the 

' event he “persisted” in his efforts to protest. The requirements for an order of 

ft externment under Section 47 of the Delhi Police Act, 1978 (for short “the 
DP Act”) had, therefore, not been satisfied at the time of such decision and 

i 


¥01 








,9 


O N LIN eT 

frue Print" 


SCC OnLine Web Edition. Copyright © 2015 
Page 58 Friday, July 17, 2015 
Printed For: Shyam Divan 

SCC OnLine Web Edition: http://www.scconline.com 
TnjePrint 1 " source: Supreme Court Cases 


58 SUPREME COURT CASKS (2012) 3 SCC 

such order was not served on Baba Ramdev ai any point. They also failed to 
msike Baba Ramdev aware of any alleged threat to his life. It is stated that the 
police have failed to register FIRs on the basis of complaints of 50 to 60 a 
people including that given by one Shri Jagmal Singh dated 10-6-2011. 

96. On these facts, it is the submission of Respondent 4 that it is ironic 
that persons fasting against failure of the Central Government to tackle the 
issue of corruption and black money have been portrayed as threats to law 
and order. Citizens have a fundamental right to assembly and peaceful protest 
which cannot be taken away by an arbitrary executive or legislative action. ^ 
The law prescribes no requirements for taking of permission to go on a fast. 
Respondent 4 suggests that in order to establish the mull of the incident, an 
independent Commission should be constituted, based on whose report, legal 

; action to be taken in such situations should be determined. 

97. With reference to the above factual averments made by Respondent 4. c 
the argument advanced by Mr Ram JcLlimalani. Senior Advocate, is that, in 
the earlier meetings, both at the Ramlila Maidan and Janlar Mantar, no 
untoward incident had occurred, which could, by any standard, cause an 
apprehension in the mind of the police that there could occur an incident, 
communal or otherwise, leading to public disorder, in any way. The 
revocation of permissions as well as the brutality with which the gathering at q 
the Ramlila Maidan was dispersed is impermissible and, in any ease, contrary 

to law. The Ground belongs to Municipal Corporation of Delhi and the 
permission had duly been granted by the said Corporation for the entire 
relevant period. This permission had never been revoked by the Corporation 
and as such the police had no power to evict the public from the premises of 
the Ramlila Maitlau. e 

98. The police had also granted a “no-objection certificate” (NOC) lor 
holding the meeting and the withdrawal of NOC is without any basis anti 
justification. The purpose for granting til permission by the police was 
primarily for the reason that: 

(«) The Corporation had required such permission to be obtained; ^ 

{b) There should be no obstruction to the traffic flow; anti 

(c) 1 here should be proper deployment of volunteers in adequate 

number. 

None of the slated conditions, admittedly, had been violated and as such 
there was no cause for the police authorities to withdraw the said permission. 

99. In fact, it is the contention on behalf of this respondent that there was 3 
no requirement or need lor taking the permission of the police for holding 
such a function. Reliance in this regard is placed upon the judgment of this 
Court in Destruction of Public and Private Properties, In re-~. Even if for the 
sake of arguments, it is assumed that there was a requirement for seeking 
permission Imm the police and the police bad the authority to refuse such a 

22 (2009) 5 see: 212 : (2009) 2 SCC (Cri) 629 : (2002) 2 SCC (Civ) 151 
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permission and such authority was exercised in accordance with law. then 
also this respondent and the public at large were entitled to a clear and 
a sufficient notice before the police could use force to disperse the persons 
present at the site. 

100. Imposition of an order under Section 144 CrPC was neither called 
for nor could have been passed in the facts and circumstances of the present 
case, it is contended that the police itself was an unlawful assembly. It had 
attacked the sleeping persons, after midnight, by trespassing into the 
properly, which had been leased to the respondent Trust. The use of tear gas, 
lathi-charge, brickbatting and chasing the people out of the Ramlila Maidan 
were unjustifiable and brutal acts on the part of the police. It was completely 
disproportionate not only to the exercise of the lights to freedom of speech 
and expression and peaceful gathering, but also to the requirement for the 

c execution of a lawful order. The restriction imposed, being unreasonable, its 
disproportionate execution renders the action of the police unlawful. This 
brutality of the State resulted in injuries to a large number of persons and 
even in death of one of the victims. There has also been loss and damage to 
the property. 

101. Another aspect that has been emphasised on behalf of this 
d respondent is that there was only one gale for “entry” and one for “exit”. 

besides the VIP entry near the stage. This was done as per the directive of the 
police. The entry gate was completely manned by the police and each entrant 
was frisked by the police to ensure security. Thus, the police could have 
easily controlled the number and manner of entry to the Ramlila Maidan as 
they desired. At no point of time were there more than 50.000 people present 
6 at the premises. On the contrary, in the midnight, when the police used force 
to evict the gathering, there were not even 20.000 people sleeping in the lent. 

102. Lastly, it is also contended that the people at the Ramlila Maidan 
were sleeping at the time of the occurrence. They were woken up by the 
police, beaten and physically thrown out of the tents. In that process, some of 

j die persons lost their belongings and even suffered damage to their person as 
well as properly. Neither was (here any threat to public tranquillity nor any 
other material fact existed which could provide adequate basis or material to 
the authorities on the basis of which (hey could (tike such immediate 
preventive steps, including imposition of the prohibitory order under Section 
144 CrPC. In fact, the order was passed in a pre-planned manner and with the 
g only object of not letting Baba Ramdcv to continue his fast at the relevant 
date and time. All this happened despite lull cooperation by Baba Rumdev. 
He had voluntarily accepted the request of the police not to visit Jantar 
Manlar along with his followers on 4-6-2011 ilsell. Everything m the Ramlila 
Maidan was going on peacefully and without giving rise to any reasonable 
apprehension of disturbance of public ordcr/public tranquillity. These orders 
h passed and executed by (he executive and the police did not satisfy any of the 
essential conditions as postulated under Section 144 CrPC. 
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Police version 

103. The Commissioner of Police, Delhi has filed various affidavits to 
explain the stand of the police in the present case. I may notice that there is a 
not much variation in the dates on which and the purpose for which the 
permissions were granted by the competent authority as well as the fact that 
the Ramlila Maidan was given by MCD to Respondent 4. 

104. According to the police also, the Trust, Respondent 4, had sought 
permission to hold yoga camp for 4000 to 5000 people from 1-6-2011 to 
20-6-2011 and the same was granted subject to the conditions stated above, b 
Baba Ramdcv had made a statement in the media indicating his intention to 
hold anshan. Upon seeking clarification by the DCP, Central District vide 
letter dated 27-5-2011, the Acharya by tlicir letter dated 28-5-2011 had 
reaffirmed their stand that a yoga camp was to be held. It is the case of 
Respondent 3 that on 30-5-2011, Special Branch, Delhi Police had issued a 
special report that Baba Ramdev would proceed on an indefinite hunger c 
strike with 30,000-35,000 persons and, in fact, the organisers of Respondent 

4 were claiming that the gathering may exceed even one lakh in number. 

105. The permission to hold the yoga camp was granted to Respondent 4. 
Citing certain inputs, the DCP issued a warning to Respondent 4 expressing 
his concern about the variance of the purpose as well as that there should be a 
limited gathering, otherwise the authorities would be compelled to review the ^ 
permission. The DCP issued law and order arrangements detailing the 
requirement of force for dealing with such a large gathering. Further, inputs 
given on 3-6-201 I had indicated that Baba Ramdev was being targeted by 
certain elements so as to disrupt communal harmony between Hindus and 
Muslims. Advice was made for review and strengthening of security 
arrangements. As a result thereto, security of Baba Ramdev was upgraded to e 
Z+ category vide order dated -3-6-2011 and a contingency plan was also 
drawn. 

106. On 4-6-2011, despite assurances, the yoga training was converted 
into anshan at about 1300 hrs and Baba Ramdev decided to march to Janiar 
Mantar for ‘‘dharna” with the entire gathering, the permission for which was ^ 
limited to only 200 people. Therefore, in view of the huge mass of people 
likely to come to Jantar Mantar, the said permission was withdrawn on 
4-6-2011. Baba Ramdev refused to accept the order and, in fact, exhorted his 
followers to stay back in Delhi and called for more people to assemble at 
Ramlila Maidan, which was already full. The verbal inputs received by the 
Joint Commissioner of Police indicated the possibility of further mobilisation 

of large number oT people by the next morning. Hie Ramlila Maidan is ^ 
surrounded by communally hypersensitive localities. Late at night, the crowd 
had thinned down to a little over 20.000. Since a large number of people were 
expected to gather on the morning of 5-6-2011. the permission granted to (he 
Trust was also withdrawn and prohibitory orders under Section 144 CrPC 
were issued. 
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107. In view of the above, the DCP considered it appropriate u> 
immediately serve the order on Baba Ramdcv requiring him and the people 

a present to vacate the Ramlila Maidan. 

108. According to these affidavits, force was deployed to assist the public 
in vacating the Ramlila Maidan. Buses were deployed at gates and 
ambulances, fire tenders, PCR vans were also called for, Baba Ramdcv 
refused to comply with the orders. On the contrary, he jumped into the 
crowd, asked women and elderly persons to form a cordon around him in 

b order to prevent the police from reaching him. No hearing was claimed by 
Baba Ramdcv or any of his associates. This sudden reaction of Baba Ramdcv 
created commotion and resulted in mdcc. Baba Ramdcv exhorted his 
followers not to leave the Ramlila Maidan. Baba Ramdcv, later on along with 
his followers, went on to climb the stage which is stated to have collapsed. 
The supporters of Respondent 4 had stocked the bricks behind the stage and 
c were aimed with sticks and baseball hats. The crowd started brickbaiting and 
throwing security gadgets, flower pots, etc, at the police from the stage 
resulting in injuries to policemen and a minor stampede in public in a part of 
the enclosure. Baba Ramdcv vanished from the stage with his female 
followers. A few members of the public jumped from the stage and got 
injured. Police exercised maximum restraint and used minimum force. Vo 
d disperse the crowd, they initially used water cannons, which when proved 
ineffective, tear gas shells, only on right side of the stage, were used in a 
controlled manner. It is stated that this .situation continued for around two 
hours and the police did not have any intention to forcibly evacuate the public 
from the Ramlila Maidan. As Baba Ramdcv decided lo evade the police, the 
situation at the Ramlila Maidan became volatile. The print media have given 
s r eports on the basis of incorrect facts or hearsay. 

109. It is also stated in this affidavit that a total of 38 policemen and 48 
public persons were injured and according to the medical reports, public 
persons sustained injuries during the minor stampede which occurred in one 
part of the enclosure. Most ol these persons were discharged on the same 
date. The press elipping/rcpons do not present a complete picture of the 
incident and contained articles based on incorrect facts. The incident was 
imfommaie but was avoidable, had the organisers acted as law-abiding 
citizens and accepted the lawful directions of the police. 

110. Having stated that the tear gas shelling and other force was used as a 
response to the brickbaiting and misbehaviour by the gathering, it is also 
averred that the affidavit filed on behalf of Respondent 4 could not be relied 

9 upon as Ihc person swearing it was admittedly not present at the venue after 
10.30 p.m. on 4-6-2011. All these actions are stated to have been taken by the 
police force in consultation with the senior officers and no instructions arc 
stated to have been received from the Ministry of Home Affairs, although the 
said Ministry was kept informed and apprised of die development from time 
^ to time. All this was done in the interest of public order, lanjcr security 
concern and preservation of law and order. 






O N L 


FnT? 


True Print 


SCC Online Web Edition, Copyright © 2015 
Page 62 Friday, July 17,2015 
Printed For: Shyam Divan 

SCC Online Web Edition: htlp://www.scconline.com 
TmePrint'“ source: Supreme Court Cases 


/ 


1 62 SUPREME COURT CASES (2012) 5 SCC 

111. Permission of Delhi Police is required by anyone planning to hold 
public functions at public places. Delhi Police, having granted such 

i permission, was fully competent to revoke it as well as to pass orders under 3 

Section 144 CrPC. The organisers of Respondent 4 had misled the police and 
the Special Branch report had clarified the situation on 30-5-2011 that the 
intention was to hold indefinite hunger strike, ft is stated that by the evening 
of 3-6-2011, only 5000 persons had arrived. It is the case of the police that 
they had persuaded Baba Ramdev not to go to Jantar Mantafr with his 
followers and, therefore, the dharna at Jantar Mantar was cancelled. It was b 
the apprehension of the police that the gathering would increase several folds 
by the next morning and that could raise a major law and order problem and 
there was a possible imminent threat to public safely. Thus, the permission 
was withdrawn and order under Section 144 CrPC was passed. 

112. Delhi Police confirms that it had been communicating information 

at the level of the Secretary to (he Ministry of Home Affairs and any c 
i discussion or communication beyond that level is a matter in the domain of 

that Ministry itself. It was only in consequence of the violent retaliation by 
the crowd that use of tear gas, water cannons and finally lathi-charge was 
taken recourse to by the police. The video footage shows that a group of 
supporters of Respondent 4 standing on one side of the stage started throwing 
bricks and flower pots, etc. The police also found the bricks stacked behind d 
the stage. U was the brickbatting and the atmosphere created by the crowd 
that resulted in a minor stampede. 

113. Further, it is stated that the pandal was open on all sides, ceiling was 
high and there were enough escape routes and the use of tear gas in such a 
situation is not prohibited. Eight tear gas shells were used to prevent the 
police from being targeted or letting the situation turn violent-and all e 
precautions were taken before such use. No police officer was found to be 
hitting any person. Respondent 4 had been asked to install sufficient CCTV 
cameras and M/s Sai Wireless removed the cameras and DVRs installed by 
them immediately after the incident on 5-6-2011. The proprietor had even 
lodged a complaint at Police Station Kamla Market and a case of theft under 
FIR No. 49 ol 2011 was registered. The said concern, upon being called for ^ 
the same by a notice under Section 91 CrPC. produced 10 DVRs containing 

i more than 190 hours of video. The investigation of that ease revealed that oul 

1 of 48 cameras ordered by the organisers, only 44 were installed. 42 were 

made operational out of which two remained non-functional and recording of 
one could not be retrieved due to technical problems. Recording of eight 
cameras and two DVRs were not available as these equipments were 9 
reportedly stolen, as noted above. Thus, the recordings from only 41 
camcras/DVRs were available. 

j 114, The primary aim of MCD is to earn revenue from commercial use of 

the land and it is for the police to take care of the law and order situation and 
to regulate demonstrations, protests, marches, etc. No eviction order was 
passed except that the permissions were cancelled and order under Section h 
144 CrPC was made. 


Pet 
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115. On 25-7-2011, another uifidavit was filed by the Commissioner of 
Police slating that nearly 155 complaints in writing and/or through email 

a were received by Police Station Kamla Market alleging beating by the police, 
theft and loss of property i.c. belongings of the complainants, 13 out of them 
were duplicate, 11 anonymous and 35 emails were in the nature of 
comments. On investigation, only four persons responded to the notice under 
Section 91 Ci PC, but stated facts different from what had been noticed in the 
complaints. Some complaints were also being investigated in ease NR No. 
b 45 of 2011 registered at the same police station. 

116. It is further the case, as projected during healing, that probably one 
Smt Rajbala, who was on the stage with Baba Ramdev, had fallen from the 
stage and became unconscious. This complaint was also received at Police 
Station Kamla Market and was entered at Para 26-A dated 6-6-2011. 

117. Still, in another affidavit dated 20-9-2011 filed on behalf of 
c Respondent 3, it was specifically denied that any footages had been tampered 

with. The police had climbed to the stage, firstly, to serve the order and, 
thereafter, only when the entire incident was over and it was denied that 
Rajbala was beaten by the police. It is staled that the respondents, including 
Respondent 4, have isolated a segment of footage wherein few policemen arc 
throwing bricks on tents near the stage. It is slated to he an isolated incident 
d and was a reaction of few policemen to a spate of bricks thrown by Baba 
Ramdev's supporters. With regard to the injuries and cause of death of Smt 
Rajbala who died subsequent to the issuance of notice by this Court, it is 
averred that she was given medical aid and was admitted to the tCU. There 
was no external injury on her hotly. It is also stated that she was offered 
medical help of rupees two lakhs which was not accepted. She was a ease of 
p gross osteoporosis”, that too. to the extent that she was being managed by 
“ciidroctbiologist” during her treatment. As staled, according to'thc medical 
liteialurc, osteoporosis of this degree could make her bones brittle and prone 
to fracture even by low intensity impact. 

118. While relying upon the above averments made in different affidavits, 
the submission on behalf of Respondent 3 is that there being no challenge to 

f Standing Order 309, provisions of the DP Act and the Punjab Police Rules 
and even the order passed under Section 144 CrPC, the action of Delhi Police 
has to be treated as a reasonable and proper exercise of power. The organisers 
of Respondent 4 had misrepresented to the Government and the police 
authorities with regard to holding of the yoga camp. The Trust is guilty of 
seeking permission on incorrect pretext. The effort on behalf of the police 
was that ol carefully watching the development rather than taking any rash 
decisions and cancelling the permission earlier than when it was actually 
cancelled. 

119. The right to freedom in a democracy has to be exercised in terms of 
Article 19(1 )(n) subject to public order. Public order and public tranquillity is 
a function ol the State which duly is discharged by the State in the larger 

fj public interest. The private right is to be waived against public interest. The 
action ol the State and the police was in conformity with law. As a large 
number of persons were to assemble on the morning of 5-6-2011 and 
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considering the other attendant circumstances seen in the iighl of the inputs 
received from the intelligence agencies, the permission was revoked and the 
persons attending the camp at the Ramlila Maidan were dispersed. a 

120 . liven if for the sake of argument, it is taken that there were some 
stray incidents of police exccssivcness, the act at best can he attributable to 
individual actions and cannot be treated or termed as an organisational 
brutality or default. Individual responsibility is different from responsibility 
of the force. Abuse by one may not necessarily be an abuse of exercise of 
power by the force as a whole. The police had wailed for a considerable time £, 
inasmuch as the order withdrawing the permission was passed at about 
9.30 p.m. and was brought to the notice of the representatives of 
Respondent 4 at about 10.30 p.m. and no action was taken by the police till 
approximately 1 a.m. This was for the fact that the persons were steeping and 
the police wanted them to disperse in a peaceful manner, but it was the stone- 
pelting, the panic created by the organisers and the consequent stampede that c 
resulted in injuries to some persons. The contention is also that the organisers 
arc responsible for creating the unpleasant incident on the midnight of 
4-6-2011/5-6-2011 and they cannot absolve themselves of the responsibilities 
and liabilities arising therefrom. The police had acted in good faith and bona 
fide. Therefore, the action of the police cannot be termed as arbitrary, mala 
fide or violative of the basic rule of law. 

a 

121. Lastly. Mr Harish Salve, learned Senior Counsel appearing for 
Respondent 3. contended that there arc certain issues which (his Court need 
not dwell upon and decide as they do not directly arise for determination in 
the facts and circumstances of the present case: 

(«) Whether it was necessary for MCI) to direct and for organisers to 
take permission from Delhi Police? . e 

(6) Cancellation of permission for holding of dhama/agilation at 
Jnntar Mamar. 

(c) Validity of the orders passed by the State including the order 
passed under Section 144 CrPC. 

122 . I have noticed, in some detail, the version of each of the parties 
before the Court in response to the suo motu notice. Before analysing the 
respective versions put before the Court by the parties and recording the 
possible true version of what happened which made the unfortunate incident 
occur. I would like to notice that 1 am not prepared to fully accept the last 
contention raised by Mr Harish Salve, in its entirely. Of course, it may not be 
necessary for this Court to examine the effect of the cancellation of 
permission lor Jautar Mantar and validity of the orders passed by the ® 
Government, but this Court is certainly called upon to deal with the question 
whether it was obligatory for the organisers. Respondent 4, to seek the 
permission of the police for holding such a large public demonstration. 
Therefore, I would be touching the various aspects of this issue and would 
deal with the orders of the State to the extent it is necessary to examine the 
main issue in regard to the excessive use of force and brutality and absolute " 
organisational default by the police, if any. 


1 
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Findings on incident of midnight of 4-6-2011/5-6-2011 and the role of 
police and mcmbers/followers of Respondent 4 

a 123. AH national and Delhi edition newspapers dated 5-6-2011 as well as 
the media reports had reported the unfortunate incident chat occurred on the 
midnight of 4-6-2011/5-6-2011 at the Ramlila Maidan in Delhi. On the night 
of 4-6-2011. all the men and women, belonging to different age groups, who 
had come to the Ramlila Maidan to participate in the yoga - training camp 
called as "Nishulk Yoga Vigyan Shivir", were comfortably sleeping at the 
b Ramlila Maidan, when suddenly at about midnight, the people were woken 
up. The Joint Commissioner of Police sought to serve the order revoking the 
permission granted to hold the said yoga camp and imposing Section 144 
CrPC. purportedly to curb any agitation at the Ramlila Maidan. There was 
commotion at the Ramlila Maidan. Persons who had suddenly woken up 
Irom sleep could not know where and how to go. It appears that Baba 
c Ramdcv did not receive the orders. However, some of the officials of Bharat 
Swabhiman Trust were made aware of the orders. 

124. Thereafter, the police made an attempt to disperse the gathering at 
about and alter 1.00 a.m. on 4-6-2011/5-6-2011. They are staled to have 
resorted to use of tear gas and lathi-chargc in order to disperse the crowd as 
they were unable to do so in the normal course. Since there was protest by 

“ 'he people and some violence could result, the police used tear gas and lathi- 
charge to ensure dispcrscmeiu of the assembly which had, by that time, been 
declared unlawful. As a result of this action by the police, a number of men 
and women were injured, some seriously. This also finally resulted into the 
death of one Smt Rajbala. 

125. Ibis action ol the police was termed as brutal and uncalled for by 
the press. Headlines in the various newspapers termed this Unfortunate 
incident as follows: 

Timex of India dated 6-6-2011: 

“Why Centre went from licking to kicking'’ 

■Ranilcela Ground never saw so much drama" 
f “She may be paralysed for life" 

"Women not spared, we were blinded by smoke" 

“Cops claim terror alert to justify midnight raid" 

"Swoop not Sudden, cops trailed Ramdcv for 3 days" 

“After eviction they chant and squat on road" 

"Protestors armed with bricks, baseball bats cops” 

9 Indian Express dated 6-6-20 i 1: 

“Baba gives UPA a sleepless summer” 

“Week ago, Home, Delhi Police told Government: look at plan the 

show" 

"Getting Ramdcv out” 

h “Yielding and bungling—Cong (Weak) Core Group” 
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126. This event was described with great details in these news items and 
articles, along with photographs. Besides the fact that large number of 
persons were injured and some of them seriously, there was also damage to a 
the property. The question raised before this Court, inter alia, included the 
loss and damage to the person and property that resulted from such 
unreasonable restriction imposed, its execution and invasion of fundamental 
right to speech and expression and the right to assembly, as protected under 
Articles 19(1)(«) and 19(1 )(/>). it is contended that the order was 
unreasonable, restriction imposed was contrary to law and the entire exercise b 
by the police and the authorities was an indirect infringement of the rights 
and protections available to the persons present there, including Article 21 of 
the Constitution. 

127. These events and the prima facie facts stated above, persuaded this 
Court to issue a suo motu notice vide its order dated 6-6-2011. This notice 
was issued to the Home Secretary, Union of India, the Chief Secretary. Delhi c 
Administration and the Police Commissioner of Delhi to show cause and file 
their personal affidavits explaining the conduct of the police authorities and 
the circumstances which led to the use of such brutal force and atrocities 
against the large number of people gathered at Ramlila Maidan. 

128. hi reply to the above notice, different affidavits have been filed on 

behalf of these authorities justifying their action. A notice was issued to d 
Bharat Swabhiman Trust vide order dated 20-6-2011 23 , The application for 
intervention on behalf of Rajbala (now deceased) was allowed vide order 
dated 29-8-2011 21 . They filed their own affidavit. In order to ensure proper 
independent assistance to the Court, (lie Court also appointed an amicus 
curiae and Dr Dhavan accepted the request of the Court to perform this 
onerous job. . e 

129. Having taken into consideration the version of each parly before this 
Court. I would now proceed to liinn the facts and circumstances emerging 
from (he record bclorc the Court that led to die unfortunate incident of the 
midnight of 4-6-2011/5-6-2011. Without any reservation, I must notice that in 
my considered view, this unfortunate incident could have been avoided with 
proper patience and with mutual deliberations, taken objectively in the f 
interest of the large gathering present at the Ramlila Maidan. Since this 
unfortunate incident has occurred, I have to state with clarity what emerges 
from the record and the consequences thereof. 

130. As already noticed, the yoga camp at the Ramlila Maidan had begun 
with effect from 1 - 6-2011 and was continuing its normal functioning with 
permission from the police as well as with due grant of licence by MCD. 9 
Undoubtedly. Respondent 4 had the permission to also hold a dharna at 
Jan tar Mantar on 4-6-2011 to raise a protest in relation to various issues that 

...] bad been raised by Baba Ramdev in his letters to the Government and in his 

j address to his followers. These permissions had been granted much in 

23 HamUhi MaitUttt Incident. In re. (2012) 5 S(X' 125 ^ 

24 Ktwjfila Mimhin Iiicuint/, In rt\ (2012) 5 SCC 126 
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advance. As a response to (lie pamphlets issued and the inputs of the 
intelligence agencies, the DCF (Central District), [Delhi had expressed certain 
a doubts vide his letter dated 27-5-2011 asking for clarification as to the actual 
number of persons and the real purpose for which the Ramlila Maidan would 
be used from 1-6-2011. To this, Respondent 4 had promptly replied stating 
that there will he no other event except the residential yoga camp. However, 
keeping in view the information received, the Deputy Commissioner of 
Police, Central District, vide his letter dated 1-6-2011 had-issued further 
b directions for being implemented by Respondent 4 and reiterated his earlier 
requirements, including that number of the gathering should remain within 
the limits conveyed. In this letter, it was also indicated that the authorities 
may review the position, if necessary. 

131. However, on 3-6-2011, it had been noticed that a huge gathering 
was expected in the programme and also that the inputs had been received 

c that Baba Ramdcv would sit on an indefinite hunger strike with effect from 
4-6-2011 in relation to the issues already raised publicly by him. Aftcr 
nolicing various aspects, including that various terrorist groups may try to do 
something spectacular to hog publicity. Respondent 3 made a very objective 
assessment of the entire situation and issued a detailed plan of action to 
ensure smooth functioning of the agi l at ion/yoga camp at the Ramlila Maidan 
d without any public disturbance. The objectives stated in this planned 
programme have duly been noticed by me above. 

132. All this shows (hat the authorities had applied their mind to all 
aspects ol the matter on 2-6-2011 and had decided to permit Baba Ramdcv to 
go on with his activities. In furtherance to it, the Deputy Commissioner of 
Police, Central Disuict had also issued a restricted circular as contingency 

e plan. It is obvious from various letters exchanged between the pnrtics that as 
on 3-6-2011, there had been a clear indication on behalf of the-authoritics 
concerned that Baba Ramdev could go on with his plans and, in fact, proper 
plans had been made to ensure security and regulation of traffic and 
emergency measures were also put in place. As I have already indicated, 
there is nothing on record to show, if any information of some untoward 
' incident or any other intelligence input was received by the authorities which 
compelled them to invoke the provisions of Section 144 CTPC. that too, as an 
emergency ease without any intimation to the organisers and without 
providing them an opportunity of hearing. 

133. 1 he expression “emergency’’ even il understood in ils common 
parlance would mean an exigent situation (see Black’s Law Dicrimmry. 12th 
Kdn.); a serious, unexpected, and potentially dangerous situation requiring 
immediate action (sec Concise Oxford l'.nt>lish Diciiona/x. Nth JAIn.). Such 
an emergent case must exist for the purpose of passing a protective or 
preventive order. This may he termed as an "emergency protective order” or 
an “emergency preventive order”. In either of these eases, the emergency 

^ must exist and that emergent situation must be reflected from the records 
which were before the authority concerned which passed the order under 
Section 144 CrPC. There arc hardly any factual averments in the affidavit of 
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the Commissioner of Poiice which would show any such emergent event 
happening between 3-6-2011 and 4-6-2011. 

134. Similarly, nothing appears to have happened on 4-6-2011 except that a 
the permission to hold a dhamu at Jantar Mantar granted to Respondent 4 
was withdrawn and the police had requested Baba Ramdcv not to proceed to 
Jantar Mantar with the large number of supporters, which request was 
acceded to by Baba Ramdev. He, in fact, did not proceed to Jantar Mantar at 

all and stayed at the Ramlila Maidan. 

135. It is also noteworthy that after his arrival on 1-6-2011 at the airport, ^ 
Baba Ramdcv met few senior Ministers of the Government in power. He also 
had a meeting with some Ministers at Hotel Claridgcs on 3-6-2011. The 
issues raised by Baba Ramdcv were considered and efforts were admittedly 
made to dissuade Baba Ramdev from holding saiyagraha at Jamai Mantar or 

an indefinite last at the Ramlila Maidan. However, these negotiations failed. 
According to the reports, the Government failed to keep its commitments. c 
while according to the Governmcnl, Baba Ramdcv failed to keep up his 
promise and acted contrary even to the Idler that was given by him to the 
Ministers with whom he had negotiated at Hotel Claridgcs. Thus, there was a 
deadlock of negotiations for an amicable resolution ol the problems. 

136. This is the only event that appears to have happened on 3-6-2011 
and 4-6-2011. On the morning of 4-6-2011. the yoga camp was held at the ^ 
Ramlila Maidan peacefully and without disturbing public order or public 
tranquillity. Alter the day’s proceedings, the large number of people who 
were slaying at the Ramlila Maidan, went it) sleep in the shamiana itself 
where due arrangements had already been made for their stay. Beds were 
supplied to them, temporary toilets were provided and water tanks and 
arrangements of food had also been made. The footages of the CCTV e 
cameras, videos and the photographs, collectively annexed as Annexurc 9 to 
the affidavit ol Respondent 4, establish this fact beyond any doubt that all 
persons, at the relevant time, were peacefully sleeping. 

137. According to the police, on 4-6-2011. Baba Ramdev had delivered a 
speech requesting people from various parts of the country to conic in large 
number and join him for the satyagtaha. The order withdrawing the 
pcnriission lor holding a yoga shivir at the Ramlila Maidan was passed at 

9.30 p.m, Ihc police reached the Ramlila Maidan in order to inform the 
representatives of Respondent 4 about the passing of the said order, after 

10.30 p.m. Ai about 11.30 p in., on the same dale, the executive authority 
passed an order under Section 144 CrPC. The police officers came to serve 
this order upon the representatives of Respondent 4 much thereafter. I hc 9 
footages of the CCTV Cameras 2, 3, 4, 7. 8, 9. 12, 15. 17, 18 and 32 show 
that even at about 1.00 a.m. in the night of 4-6-2011/5-6-2011, people were 
sleeping peacefully. The police arrived there and tried to serve the said order 
upon the representatives of Respondent 4 as well as asked for Baba Ramdev, 
who was stated to be taking rest in his rest room. However, the action of the , 
police officers of going on the stage and of some of them moving where 
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people were sleeping obviously caused worry, fear and threat in the minds of 
the large number of persons sleeping in the tent. It is the conceded position 
a before this Court that nearly 15,000 to 20,000 persons were present in the 
tent at the relevant time. 

138. The CCTV camera footages clearly show the police officers talking 
to Baba Ramdev and probably they wanted to serve the said orders upon him. 
However, Baba Ramdev withdrew from the deliberations and jumped from 
the stage amidst the crowd. By this lime, a large number of persons hail 

b gathered around the stage. After climbing on to the shoulders of one of his 
followers. Baba Ramdev addressed his followers. He exhorted them to form a 
cordon around him iii the manner that the women forming the fust circle, 
followed by youth and lastly by rest of his supporters. This circle is visible in 
the evidence placed bclorc the Court. 1 do not consider it necessary to refer to 
the speech ol Baba Ramdev to the crowd in any greater detail, 

139. Suffice it to note that while addressing the gathering. Baba Ramdev 
referred to his conversations with the Government, urged the crowd to chant 
gayatri mantra, maintain shanti and not to take any confrontation with the 
police. He further stated that he would not advise the path of hinsa, hut at the 
same time, he also stated about his talks with the Government and reiterated 

c 1 he will not leave, unless the people so desired and it was the wish of 

God. He also chanted the gayatri mantra, and wished all the people around 
him. At (he same time, it is also clear from the evidence of the CCTV 
cameras’ footage and the photographs, that Baba Ramdev had referred to the 
failure ol his talks with the Government and his desire to continue his 
anshan. lie also, in no uncertain terms, stated, “Bahaji will t>o only if people 
e wanted and the God desires it.” 

140. Another significant part of Baba Ramdev's speech at that crucial 
lime was that he urged the people not to have any confrontation with (he 
police and that he had no intent ion/m inti to follow the path of hinsa or to 
instigate quarrel with the authorities. By this time, all persons present in the 

f ,cnt lia<1 already woken up and were listening to Baba Ramdev interacting 
with the police. Some people left while a large number of people were still 
picscnt in the shamiana. According to the police, briekbatting started from 
one comer of the stage and it was only in response thereto, they had fired the 
tear gas shells on and around the stage. In all, eight tear gas shells were tired. 
According to the police, they did not resort to any lathi-charge and, in fact, 
they had first used water cannons. According to Respondent 4, the police had 
first fired tear gas shells, then lalhi-chargcd the persons present and never 
used water cannons. According to them, the police even threw bricks from 
behind the stage at the people and the control room and it was in response 
thereto that some people might have thrown bricks upon the police. 

141. What is indisputable before this Court is that the police as well as 
h the followers of Baba Ramdev indulged into brickbaiting. Tear gas shells 

were fired at the crowd by the police and, to a limited extent, die police 
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resorted to laibi-chargc. Alter a large number of police personnel, who are 
staled to be more than a thousand, had entered the Ramliia Maidan and 
woken up the persons sleeping, there was commotion, confusion and fear a 
amongst the people. Besides that, it had been reported in the press that there 
was lathi-charge. Men and women of different age groups were present at the 
Ramliia Maidan. The photographs also show that a large number of police 
personnel were carrying lathis and had actually beaten the persons, including 
those sitting on the ground or hiding behind the tin shed, with the same. 

142. CCTV Camera 5 shows that the police personnel were also throwing ^ 
bricks. The same camera also shows that even the followers of Baba Ramdcv 
had used the fire extinguishing gas to create a curtain in front, when they 
were throwing bricks at the police and towards the stage. The CCTV cameras 
also show the police pushing the persons and compelling them to go out. The 
police personnel can also be seen breaking the barriers between the stage and 

j the ground where (he people were silting during the yoga sessions. The C 

photographs also show some police personnel lifting a participant from his 
legs and hands and trying to throw him out, The photographs also show an 
elderly sick person being attended to and carried by (lie volunteers and not by 
the police. 

143. The documents on record show that some of the police personnel d 
certainly abused their authority, were unduly harsh and violent towards the 
people present at the Ramliia Maidan, whereas some others were, in fact, 
talking to (lie members of the gathering as well as had adopted a helpful 
attitude. The hrickballing resorted to by both sides cannot be justified in any 
circumstances whatsoever. Even if the followers of Respondent 4 acted in 
retaliation to the firing of tear gas, still they had no cause or right in law to e 
throw bricks towards the stage, in particular, towards the police and" it is a 
hard fact that some police personnel were injured in the process. Similarly, 
the use of tear gas shells and the use of lathi-charge by the police, though 
limited, can hardly he justified. In no case, brickballing by the police can be 
condoned. They arc the protectors of the society and. therefore, cannot take 
recourse to such illegal methods of controlling the crowd. There is also no 1 
doubt that a large number of persons were injured in the action of die police 
and had to be hospitalised. Element of indiscipline on behalf of the police 
can be seen in the footage of the CCTV cameras as well as in the logbook 
entries of the police. 

144. At this stage, it will be useful to examine the police records in this 
respect. Police arrangements had been made in furtherance to the ^ 
arrangements planned by the Central District of Police, Delhi dated 2-6-2011. 
Copies of the police logbook have been placed on the file. As on 5-6-2011 at 
about 1.28 a.m., a message was flashed that the whole staff of the police 
stations concerned shall report to Police Station Kamla Market immediately. 
Then, an attempt was made to arrest Baba Ramdcv and an apprehension was ^ 
expressed that there could be some deaths. 
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145. 1 may reproduce here the relevant messages from the police logbook 
to avoid any ambiguity: 
a 


145.1. “District Net 


| Date 

Stan time 

Duration 

Call detail 

\ 5-6-2011 

i 

03:22:53 

00:00:33 

Ranilila Ground, Kamla Market 
policemen are beating the people Ph 
971147860 W/Cl. Shcctal No 
S174/PCR" 


1 45.2 . ‘ Trans cripti on of DM Net, dated 4-6-2011 from 0200 hrs to 0000 hrs 


j Inform C 28, C-31, C-35, C-32 & C-4 and C-5 that they would meet me after i 
i 30 m in, and the 4 SHOs will bring abou t 20 personnel each from their PS." 


145.3. “Transcript of DM Net 

Extract of Tctra DM Net of Central District, dated 5-6-2011 from 0100 hrs to 
0500 hrs (taken from the tctra recording) 


oo 

C-50 

C-2 

1 he force which is standing outside at 
Turkman gate and Guiunanak Chowk 
having gas gun will come inside 
through VIP gate instantly. 

225 

12-D 

C-50 



C-50 

12-D 

Understood. 


C-50 

C-2 

The operator of gas gun which is sent 




has not reported yet only driver is 
silting operator is to be sent Quickly. 

225 

C-Q 

C-50 

The officer who has sent the gas gun 
will send the operator, is driver to : 
operate it. 

226 

12-D 

C-50 

Operator of gas gun is to be sent only ! 




driver has reached there with t>as i>un 

227 

C-50 

12-D 

1 don't have gas gun. 

227 

C-50 

C-50 

C-2 

SlIOs has already readied inside with 
staff. 




How many water cannons arc there? 

227 

C-2 

C-50 

Madam water cannon is outside al VIP ! 




gate where I have informed earlier. 

305 

C-50 

C-24 

This is informed that the force guard 88 j 


Battalion CRPF is neither obeying any 1 
instruction nor ready to come at any I 
cost.” i 


- 2/5 


h 
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145.4. “Wireless log and diary, dated 5-6-2011 (Shift duty 9 am. to 9 p.nt.) T-52 


j Time 



Call detail 

j 2.25 a.m. 

i 

01-T-52 


One injured, namely, Jagat Muni, s/o 
unknown, r/o Vll-PIlana (Rolnak). 
Haryana. Age about 55-60 yrs admitted 
in JPN Hospital in unconscious 
condition.’’ 

145.5. "Wi 

rcless log and diary, dated 4-6-2011/5-6-2011 

| Time 



Call details 

2.20 a.m. 

1 

L-100 

0-1 

PCR call; That some casualties 
happened at Ramlila Ground. Direct die 
ambulance. 


0-1 

L-100 

Noted position at Ramlila Ground. 

2.28 a.m. 

0-1 

L-100 

- • ' — .* 

Injured not traceable. CATS ambulance 
also searching iniured person.” 

145.6. “Wireless log and diary, dated 4-6-2011/5-6-2011 L-100 

Time 



Call details 

8 a.m. 



Charge of 0-33 taken by AS1 Ved 
Prakash 5150/PC R. 


0-33 

0-1 

Note down that in Ramlila Ground, 
police is beating the public persons. 

0-1 

0-33 

Road is blocked through barricades at 
Ajrneri Gale. We cannot leave the 
vehicle without staff.” 

145.7. “Wireless log and diary, dated 4-6-2011/5 6-2011 (Shift night ’. 0-60 
duty 8 p.m. to 8 a.m.) 

Time 



Call detail 

1.58 

0-60 

0-1 

Police is misbehaving with Baba 
Ramdev.” 


145.8. "Wireless log and diary, dated 4-6-2011/5-6-2011 (Shift 010 
night duty 8 p.m. to 8 a.m.) _ 


j Time 



Call details 

\ 8 p.m. 

L -.. 



Shift change and charge taken by 11C 
Umed Singh. No. 899/PCR. 

| 2 a.m. 

0-1 

0-10 

From 0-10 SI Jaspal PS Mangol Puri 
and Ct. Tarun 3036/DAP sustained 
injury and we arc taking them to JPN 
Hospital. 

2.10 

0-1 

0-10 

0-10 (old that both SI Jaspal and Cl. 
Tamil admitted in JPN Hospital 
through DutyCt. Ajay 1195/C.” 


J 

I 




h 
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145.9. "Wireless log and diary, dated 4-6-2011/5-6-2011 (Shift night B -11 
duty 8 p.m. to S a.m.) ___ 


I Time 


Call detail 

; 2.30 a.m. 


1 Two injured persons taken to JPN 
j Hospital, namely, Rajbala. w/o Jalbcer. 
j r/o Gurgaon, age 54 yrs. Jagdish s/o 
| Asha Nand, age 54 yrs. 


| 207 

C-50 

C-12D 

Both of vehicles arc to be sent, water 
cannon is only one. 

1 207 

■ 

C-12D 

C-50 

Right now only one is asked about so 
send only otic. 

j 207 

i 

C-12D 

C-50 

Send one. Send one instantly. If other 
will be required it will be informed.” 


146. The above entries of the police logbook clearly show that a number 
of persons were injured, including police personnel, and some of them even 
seriously. The water cannons were not available inside the tent and the same 
were asked to come towards the VIP gale. They were only two in number and 
were asked to be positioned at the VIP entrance. In fact, as recorded in one of 
the above entries, (here was only one water cannon available which was 
positioned at the VIP entry gate and the version of (he police that it had first 
used water cannons for dispersing the crowd before resorting to the use of 
tear gas. does not appear to be correct. 1 he tear gas shells were fired at about 
2.20 a.m. as per the lootages ol the CCTV cameras and around the same 
time, the bricks were thrown by the followers of Respondent 4 upon the 
police. Ihis aggravated the situation beyond control and. thereafter, the 
police acted with greater force and fired more tear gas shells and'even used 
lathis to disperse the crowd. 

147. Another aspect reflecting the lacuna in planning of the police 
authorities for executing such an order at such odd hour is also shown in the 

f logbook of the police where at about 2.39 a.m., a conversation between two 
police officers has been recorded. As per this conversation, it was informed, 
“You call at cellphone and inform 24-B that he will also talk and that gate 
towards JLN Marg which was to be opened is not open yet." Another 
conversation recorded at the same time was. “Then public will go at its own." 
When the police had decided to carry out such a big operation of eviction 
such a large gathering suddenly, it was expected of it to make better 
arrangements, to cogitate over the matter more seriously and provide better 
arrangements. 

148. From the entries made in the police logbook, certain acts come to 
surface, firstly, that there were inadequate number of water cannons, as 
admittedly, there were more than 15,000 persons present at the Ramlila 

h Maidan and secondly, that the police had started beating the people, liven the 
8 Sth Battalion of CRPF was not carrying out the orders and there was chaos 




























O N L I N E? 

True Print" 


SCC OnLine Web Edition, Copyright© 2015 

Page 74 Friday, July 17, 2015 

Printed For: Shyam Divan 

SCC OnLine Web Edition: http://www.sccontine.com 

True Print™ source: Supreme Court Cases 


/ 



74 SUPREME COURT CASES (2012) 5 SCC 

at the premises. Even if all the documents Hied by the police, the police 
logbook and the affidavits on behalf of the police are taken into 
consideration, it reflects lack of readiness on the part of the police and also a 
that it had not prepared any action plan for enforcing the order of the 
executive authority passed under Section 144 CrPC. It was expected of the 
police to make elaborate, adequate and precise arrangements to ensure safe 
eviction of such a large number of persons, that too, at midnight. 

149. Having dealt with this aspect, now I would proceed to discuss the 
injuries suffered and the medical evidence placed before the Court. As per the b 
affidavit ol the police dated 17-6-2011, total 38 policemen were injured, 
some of them because of brickbatting by the supporters of Baba Ramdcv. 48 
persons from public were also injured. 41 of them were discharged on the 
same date and 5 on the next day. Only 2 persons, including I woman, 
required hospitalisation for medical treatment and surgery. On the other hand, 
according to Respondent 4, hundreds of persons were injured. However, they c 
have placet! on record a list of the injured persons as Anncxurc R-13 wherein 
names of 53 persons have been given. Most of the injured persons were taken 

to Lok Nayak Hospital, New Delhi. Copies of their medico-lcgal enquiry 
register/reporls have been placed on record. Some of these injured persons 
were taken to the hospital by the police while some of them went on their 
own. (j 

150. In the medico-lcgal enquity register relating to Rajbala, it has been 
stated that she suffered cervical vertebral fracture and associated spina! cord 
damage. She was unable to move both limbs, upper and lower, and 
complained ol pain in the neck. She was treated in that hospital and 
subsequently shifted to the ICU where she ultimately died. As per ihc 
post-mortem report, the cause of death as opined by the doctor was slated us e 
"death in this case occurred as septicaemia, following cervical vertebral 
fracture and associated spinal cord damage". In some of the reports, it is 
stated that the patient had informed ol having suffered injury due to stampede 

at the Ramlila Maidan. The person who claims to have brought Rajbala to the 
hospital, .logintier Singh Bandral, has also Hied an affidavit stating that the 
police had suddenly attacked from the stage side and she had suffered 1 
injuries and fell unconscious. 

151. It is undisputed that Rajbala suffered injuries in this incident. The 
injuries as described in (he medical records arc as follows: 

‘Local examination: 

1. Reddish-bluish discolouration below and behind left car and 
another reddish-blue discolouration in lateral middle of neck on (left) 
side present. 

2. Reddish-bluish discolouration seen below and behind (right) car C. 

3. Large bluish discolouration present over left buttock. 

4. Abrasion over media! aspects of left ankle. 

5. Reddish discolouration over the flexor aspect of middle of left ^ 
forearm." 
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152. In addition, the medico-legal case sheet of one Deepak recorded, 
"alleged e/o assault while on hunger strike at Ramlila Maidan". He was 

a vomiting, bleeding and had suffered injuries and was complaining of pain at 
cervical region and right thigh. Similar was the noting with regard to one 
Ajay. Both of them had gone to Dr Ram Manohar Lohia Hospital and were 
not accompanied by the police. A number of such mcdico-lcgal case sheets 
have been placed on record with similar notings. 1 do not consider it 
necessary to discuss each and every mcdico-lcgal enqhiry sheet or 
b mcdico-lcgal report. It is clear from the hare reading of these reports that 
most of the persons who were taken to the hospital had suffered injuries on 
their hands, hack, thighs, etc. and were complaining of pain and tenderness 
which was duly noticed by the doctors in these reports. 

153. Constable Satpal had also gone to the hospital. According to him, he 
had suffered injury “a contusion” as a result of stone-pelting at the Ramlila 

c Maidan. Copies of mcdico-lcgal enquiry register in relation to other police 
officers have also been placed on record. Some police personnel had also 
reported to Amna Asaf Ali Government Hospital, Rajpura, Civil Lines, Delhi 
and had given the history of being beaten by the crowd at the Ramlila 
Maidan. 

154. From these evidence placed on record, it is clear that both, the 
“ members of the public as well as the police personnel, had suffered injuries. 

It is obvious from various affidavits, that a large number of followers of Baba 
Ramdev got injured. The number of these persons was much higher in 
comparison to that of the police. I may also notice that in the affidavit filed 
by the Commissioner of Police, it has been stated that the police officers 
sullercd injuries because of brickbatting by some members of the gathering 
e at the Ramlila Maidan. However, the affidavit of the Commissioner of Police 
is totally silent as to how such a large number of persons suffered injuries, 
including plain injuries, cuts, open injuries and serious eases like those of 
Rajbaia and Jagat Muni. According to Respondent 4, at least five persons had 
suffered serious injuries including head injury, fracture of hand, leg and 
backbone. This included Dharamveer, Madanlal Arya, Jagdish. Behen 
' Rajbaia, Swaini Agnivesh and Jagat Muni, etc. 

155. If this mcdico-lcgal evidence is examined in the light of the 
photographs placed on record and the CCI V camera footages. it becomes 
clear that these injuries could have been caused by lathi-charge and throwing 
of stone by the police as well as the members of the gathering. It cannot be 
doubted that some members of the police force had taken recourse to 

9 lathi-charge and in the normal course, a blow from such lathis could cause 
the injuries, which the members of the public had suffered. 

156. 1 have no hesitation in rejecting the submission on behalf of the 
police that none of the police personnel lathi-ehargcd the people present at 
the Ramlila Maidan. The factum of lathi-charge by some of the police 
personnel is demonstrated in the photographs, footages of CC IV cameras as 

h well as from the medical evidence on record. One Dr Jasbir has filed an 
affidavit staling that he had made a call from his Cell Phone No, 98 i 8765641 
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to No. 100 informing them of police assaulting the persons present and the 
fact thaL he suffered injury as a result of lathi-blows on his body. He had gone 
to Lok Nayak Hospital where he was medically examined. This medical a 
record shows that he was assaulted by the police in Baba Ramdev's rally 
where he sustained injuries. The injuries were described as contusion 
injuries, one of which, was on the lumbar region and was advised x-ray. Even 
in some of the other medical records produced before this Court, it has been 
recorded that injuries were caused by blunt objects. This will go to show that 
they were not the injuries caused merely by fall or simply stampede. ^ 

157. The veracity of this affidavit was challenged on the ground that it 
has been filed belatedly and it was not supported by any other record. Both 
these aspects lose their significance because in the police logbook filed on 
record, call from ibis number has been shown, secondly, the medical record 
of Dr Jasbir has been placed on record. Also, the injuries received by the 
members of Ihc police force arc of the kind which could be caused by c 
brickbaiting, It is further possible that because of commotion, confusion and 
fear that prevailed at the stage during midnight and particularly when people 
were sleeping, the injuries could also have been suffered due to stampede. 
According to the police, Rajbala probably had suffered the fracture of the 
cervical spine as she fell from the stage and fell unconscious. This version 
docs not find support from the CCTV camera I'ootages inasmuch as that no d 
elderly lady at all is seen on the stage during the entire episode shown to the 
Court. But, the I act of the matter is that she suffered serious injuries which 
ultimately resulted in her death. It could be that she received injury during 
use of lathis by the police or when the crowd rushed as a result of firing of 
tear gas shells, etc. 

158. The police do not appear to have carried her on the stretcher or e 
helped her in providing transportation to the hospital. Precisely who k to be 
blamed entirely and what compensation, if any, she is entitled to receive and 
from whom, will have to be examined by the court of competent jurisdiction 
before whom the proceedings, if any, arc taken by the persons entitled to do 

so and in accordance with law. Certain disputed questions of fact arise in this 
regard and they cannot be decided by the court finally without granting l 
opportunity to the appropriate parties to lead oral and documentary evidence, 
as the case may be. For the purposes of the present petition, it is sufficient for 
me to note that, prima facie, it was the negligence and a limited abuse of 
power by the police that resulted in injuries and subsequent death of Sint 
Rajbala. llius, in my considered view, at least some ad hoc compensation 
should he awarded to the heirs of the deceased and other injured poisons as Q 
well. 

159. At this juncture, I would take note of the affidavits filed by the 
parties. In the affidavit dated 6-7-2011 filed on behalf of Respondent 4, it has 
been specifically stated in Para 17: 

“It must be noted that as per the directions of the police, only one 

cntry/cxil gate was being kept open and this gate was manned by the h 

police themselves, who were screening each and every person who 
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entered the premises. There was no disturbance or altercation whatsoever 
and followers of Baba Ramdevji were peacefully waiting in queues that 
a stretched for over two kilometres. If the police wanted to limit the 
number of participants to 5000 or to any other number, they could easily 
have done so at the gate itself. However, they made no attempt to cither 
curtail the entry of persons or to prevent the fast from proceeding.” 

160. Though an affidavit subsequent to this date has been filed on behalf 
of the police, there is no specific denial or any counter-version stated therein 

b in this regard. This averment made in the affidavit of Respondent 4 appears to 
be correct inasmuch as vide its letter dated 2-6-2011, while granting the 
permission for holding the rally at the Ramlila Maidan, a condition had been 
imposed dial all persons entering the Ramlila Maidan should be subjected to 
frisking and personal search, furthermore, the map of the layout of the 
Ramlila Maidan filed by the learned amicus clearly shows that there was one 
c public entry gatc/public check-in, in addition to the two gates for the VIP 
check-in. which were towards the stage. The public entry was towards 
Sharbia Road, from this, it is clear and goes iii line with the situation at the 
site, exhibited by the photographs or the CCTV cameras at least partially, that 
there was only one main entry for the public which was being managed by 
the police. liven according to the police, it was a huge enclosure of nearly 2.5 
d lakh sq It and it had various exits which, of course, were kept closed and 
there was a ceiling all over. A tent of this size with the ceiling thereon, was an 
enclosure, where such a large number of persons had gathered to participate 
in the yoga camp and thereafter, in the anshan. 

161. It is the version of the police that they had issued prior warning, 
then used water cannons and only thereafter, used the tear gas shells in 

e response to the brickbatting by the members of the gathering present behind 
the stage. This stand of the police docs not inspire confidence, firstly, it has 
nowhere been recorded in the CCTV camera footages that they made any 
public announcement of the revocation of the permissions and the passing of 
order under Section 144 CrPC and requested the people present to leave the 
Ramlila Maidan. Of course, it is clear from the record before this Court that 
^ effort was made by the police officers, who had a talk with the 
representatives of Respondent 4 as well, for service of order on Baba 
Ramdev, who did not accept the order and jumped into the crowd in order to 
avoid the service of order as well as his exit from the Ramlila Maidan. The 
stand taken by the police in Para 24 of its affidavit is that they apprehended a 
backlash if they made the announcements themselves and, therefore, they 
9 approached (he organisers to inform the public over the public address (PA) 
system. This itself is not in accordance with the guidelines framed by the 
police for execution of such orders. 

162. Standing Order 309 contemplates that there should he display of 
banner indicating promulgation of Section 144 CrPC, repeated use of public 

^ address system by a responsible officer appealing/advising the leaders and 
demonstrators to remain peaceful and come forward for memorandum, their 
deputation, cle. or court arrest peacefully and requires such announcement to 
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be videographed. It further contemplates that if the crowd docs not follow the 
appeal and turns violent, then the assembly should be declared as unlawful 
on the PA system and the same should be videographed. Warning on PA a 
system prior to the use of any kind of force is to be ensured and also 
videographed. 1 find that there is hardly any compliance with these terms of 
this standing order. 

163. Use of water cannons by the police is again a myth.. As 1 have 
already noticed from the police logbook there was only one water cannon 
available which was positioned at the VIP entrance. Furthermore, even (he b 
CCTV camera (dotages or the photographs do not show any use of water 
cannons. 1 see no reason for the police not making preferential use of water 
cannons to disperse the crowd even if they had come to the conclusion that it 
was an unlawful assembly and it was not possible to disperse the crowd 
without use of permissible force in the prescribed manner. 

164. There is a serious dispute as to whether the tear gas shells were fired c 
in response to the brickbatiing by the members of the assembly from behind 
the stage or was it in the reverse order. The photographs show that there was 

a temporary structure behind the stage where bricks were lying and the same 
were collected and thrown from there. CCTV Camera 5 clearly shows that 
some members of the assembly (followers of Baba Ramdev) collected the 
bricks and then threw the bricks at the police towards the stage. The first tear & 
gas shell was fired at about 2.20 a.m. The first brick probably was thrown 
from behind the stage by Baba Ramdev’s followers approximately at 2.12 
a.m. The tear gas shells were also fired during this lime. Before that, some 
members of the police force had used sticks or lathi-charged on the people to 
move them out ol the Ramlila Maidan. Some photographs clearly show the 
police personnel hilling the members of the assembly with sticks. The exact e 
lime of these incidents is not available on the photographs. The firing of tear 
gas shells created greater commotion and fear in the minds of (he members of 
the gathering. The violence on the part of the police increased with the 
passage of lime and the police retaliated to the bricks hurled at them by the 
members of the assembly with greater anger and force. This resulted in 
injuries to both sides and serious injuries to some of the people and resultant ^ 
death of one of the members of the public. 

165. The persons at the helm of affairs of the police force have to lake a 
decision backed by their wisdom and experience whether to use force or 
exercise greater control and restraint while dispersing an assembly. They arc 
expected and should have some freedom of objectively assessing the situation 

at the site. But in all events, this would be a crucial decision by the ® 
authorities concerned. In the present ease, the temptation to use force has 
prevailed over the decision to exercise restraint. 

166. Rule 14.56(l)(u) of the Punjab Police Rules (which arc applicable 
to Delhi) provides that the main principle to be observed is that (he degree of 
force employed shall be regulated according to the circumstances of each ^ 
ease. The object of the use of force should Ire to quell the disturbance of 
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peace oi to disperse the assembly which threatens such disturbance and has 
either refused io disperse or shows a determination not to disperse. 

3 167. Standing Order 152 deals particularly with the use of tear smoke in 

dispersal of unlawful assemblies and processions. This standing order 
concerns itself with various aspects prior to as well as steps which are 
icquired to be taken at the time of use of tear smoke. It requires that before 
tear smoke action is commenced, a suitable position should be selected for 
the squad, if circumstances permit, forty yards away from the crowd, A 
b regular warning by the officer should be issued while firing the tear smoke 
shells, the speed of wind, area occupied by the crowd and the temper of the 
crowd, amongst others, should be taken into consideration. It states that 
apparently the object of the use of force should be to prevent disturbance of 
peace or to disperse an unlawful assembly which threatens such disturbance. 

168. Normally, it is not advisable to use tear- smoke shells in an 
c enclosure. They should be fired away horn the crowd rather than into the 

ciowd. Unfoi lunaicly, the guidelines and even matters of common prudence 
have not been taken into consideration while firing the tear gas shells. The 
police force and. at least, some members of the police force, have failed to 
execute the orders in accordance with the standing orders and have failed io 
lake various steps that were required to be taken including use of minimum 
foicc. vidcography of the event, display ol banner, announcement into the PA 
system, etc. Similarly, some members of the force when incited by 
provocation or injury, used excessive force, including use of tear gas. It is 
also clcai from the photographs and ihc CC'l’V cameras that some members 
of the force inflicted injuries by indulging in uncalled for lathi-charge and by 
throwing stones on the public. It is evident that lathi-charge against those 
e persons was not called for. For example, in one of the CCTV cameras, one 
individual is surrounded by four-live members of the force and then a police 
personnel used caning against that individual. 

169. 1 will proceed on the basis that tear gas shells were fired in 
retaliation to the brickbatting by the crowd. Even in that event, the police 

f should have made proper announcements. The police had sufficient 
preparedness to protect itself against such attack and they should have fired 
the tear gas shells to the site from where the bricks were coming rather than 
in Iront anti on the stage. Once the tear gas shells were fired into the tent 
where a large number ol people were present, it was hound to result in 
injuries and harm to the public at large. If the authorities had taken the 
decision to disperse the crowd by the use of tear gas. then they should have 
implemented that decision with due care and precautions that they are 
required to lake under the relevant guidelines and the Rules. It was primarily 
the firing o! the tear gas shells and use of cane sticks against the crowd that 
icsultcd m stampede and injuries to a large number ol people. 

170. Admittedly, when the police had entered the lent, the entire 
/j assembly was sleeping. It is not reflected in the affidavit of the police as (o 

what conditions existed at that time compelling the authorities to use force. 
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I his, in the opinion of ihc Court, was a crucial juncture and the possibility of 
requiring the members of the assembly to disperse peacefully in (be morning 
hours was available with the authorities. a 

171. This certainly does not mean that throwing of bricks upon the police 
by the members of the assembly can be justified on any ground. The few 
persons who were behind the stage and threw the bricks, either from the 
corner of the stage or from behind the stage, arc guilty of the offence that 
they have committed. Nothing absolves them of the criminal liability that 
entails their actions. Even if tear smoke shells were fired by the police first, b 
still the crowd had no justification to throw bricks at the police and cause 
hurt to some of the policemen. 

172. The police had a duly to keep a watch on the people from the point 
of view of maintaining law and order. It appears that firing of tear gas shells 
in the direction of the crowd was contrary to the guidelines and it led to some 
people getting breathless and two of them falling unconscious. This also c 
prevented the people present there from reaching the exit gates. Similarly, 
some of the followers of Respondent 4 became unruly and used smoke to 
create a curtain in front of themselves, before they started throwing bricks at 
the police. In ihc process, they injured their fellow participants as well as the 
police personnel. Ihc tear gas shells also caused lire on the stage, as is 
demonstrated in CCTV Camera 31 at about 2.22 a.m., and confirmed by d 
various news report footages. It shows that there was lack of lire 
extinguishing systems. The tear gas shells also caused fire in an enclosure 
with cloth material which could have caught fire that might have spread 
widely causing serious bodily injuries to the people present. Undoubtedly, 
large police force was present on the site and even if it had become 
necessary, it could have dispersed (he crowd with exercise of greater restraint e 
and patience. 

173. The police force has failed to act in accordance with the Rules and 
standing orders. Primarily, negligence is attributable to some members of the 
force. The police, in breach of their duty, acted with uncontrolled force. The 
orders were passed arbitrarily by the authorities concerned and, thus, they arc 

to be held responsible for the consequences in law. As discussed in this 1 
judgment. Respondent 4, iis members and Baba Ramdev committed breach 
of their legal and moral duty and acted with negligence contributing to the 
unfortunate incident rendering themselves liable for legal consequences 
resulting therefrom. 

174. i may further notice that the conduct of the represent at ives of 
Respondent 4, as well as of Baba Ramdev in jumping from the stage into the ® 
crowd, while declining to accept the orders and implement them, is contrary 

to the basic rule ol law as well as the legal and moral duty that they were 
expected to adhere to. Thus, they have to be held guilty of breach of these 
legal and moral duties as injuria noil exeuxat injuriam. 

175. Now, 1 may have a look at the genuincncss/validity of the ‘Threat ^ 
perception” which formed the basis for passing of the said orders by the 
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Staic/policc. I have referred to this aspect in some detail above and suffice it 
to note here that till 3-6-2011, none of the authorities had considered it 
a appropriate to revoke the permission and pass an order under Section 144 
CrPC. On the contrary, the authorities had required the organisers to take 
more stringent measures for proper security. They had also drawn a proper 
deployment plan. Ft appears that failure of negotiations between the 
Government and Baba Ramdcv at Hotel Claridgcs on 3-6-2011, left its 
shadow on the decision-making power of the police. This proved to be the 
b turning point of the entire episode. If the police had apprehended that a large- 
number of persons may assemble at the Rarnlila Maidan, this could have 
been foreseen as a security threat. Therefore, the proper method for the 
authorities would have been to withdraw the permissions well in time anti 
enforce them peacefully. It has been left to the imagination of the Court as to 
what were the circumstances that led to passing of orders revoking 
c permission and particularly when even MCD had not cancelled or revoked its 
permission in favour of Respondent 4 to continue with its activity till 
20 - 6 - 2011 . 

176. Great emphasis was placed, on behalf of the police, upon the fact 
that the representatives of Respondent 4 had not given the correct 
information to the police. This again docs not describe the correct state of 

d affairs. The Intelligence Agencies had given all requisite information to Delhi 
Police and after taking the same into consideration, Delhi Police had passed 
orders on 2-6-2011 and 3-6-2011 requiring the organisers to take certain 
precaution ary steps. Another interesting fact, that I must notice, is that as 
early as on 20-5-2011, representatives of Respondent 4 had written to the 
Additional Commissioner of Police vide Annexure R-3 informing them that 
e Baba Ramdcv is going on a hunger strike till death from 4-6-20l-f against the 
issue of corruption and other related serious issues. Hundreds of saiyagt ahis 
were providing their support to him in this hunger strike and consent for that 
was asked. The letter written by Baba Ramdcv m the Prime Minister of the 
country had also been attached along with ibis letter. The police was aware of 
the number of persons who might assemble and the activity dial was likely to 
/ be carried on at the Rarnlila Maidan as well as Jantar Mantar. Still, alter the 
receipt of the letter, the police took no steps to cancel the permission 
specifically and (he permissions granted continued to be in force. 

177. It was for the police authorities or the administration to place on 
record the material to show that there was a genuine threat or reasonable bias 
of communal disharmony, social disorder and public tranquillity or harmony 

9 on the night of 4-6-2011. However, no such material has been placed before 
this Court. Right from Babulat Panne 7 , this Court has taken a consistent 
view that the provisions of Section 144 CrPC cannot he resorted to merely on 
imaginary or likely possibility or likelihood or tendency of a threat, h has not 
to be a mere tentative perception of threat hut a definite and substantiated 


2 lUibuliil I'tirale v. State of Mahanuhtnt. AIK 1961 SC SSI : (1961) 2 Cri 1J 16 (1961) 1 
SCR 121 
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one. I have already recorded that none of the authorities concerned, in their 
wisdom, had stated that they anticipated such disturbance to public 
tranquillity and social order that there was any need for cancellation of the a 
permissions or imposition of a restriction under Section 144 CrPC as late as 
till 10.40 p.m. on 4-6-2011, which then was sought to be executed forthwith. 

178. There is a direct as well as implied responsibility upon the 
Government to function openly and in public interest. Hach citizen of India is 
entitled to enforce his fundamental rights against the Government, of course, 
subject to any reasonable restrictions as may be imposed under law. The b 
Government can, in larger public interest, take a decision to restrict the 
enforcement of freedom, however, only for a valid, proper and justifiable 
reason. Such a decision cannot he arbitrary or capricious. 

179. Another important facet of exercise of such power is that such 
restriction has to he enforced with least invasion. I am unable to understand 
and, in fact, there is nothing on record which explains the extraordinary c 
emergency that existed on the midnight of 4-6-2011/5-6-2011 which led the 
police to resort to waking up sleeping persons, throwing them out of the tenls 
and forcing them to disperse using force, cane sticks, tear gas shells and 
brickbatling. I am also unable to understand as to why this enforcement could 
not even wait till early next morning i.c. 5-6-2011. This is a very crucial 
factor and the onus to justify this was upon the State and the police and I d 
have no hesitation in noticing that they have failed to discharge this onus. 
This decision, whether taken by the police itself or, as suggested by the 
learned amicus, taken at the behest of the people in power and the Ministry 

of Home Affairs, was certainly amiss and u decision which is arbitrary anil 
unsustainable, would remain so. irrespective of the number of persons or the 
hierarchy of the persons in the Government who have passed the said e 
decision. I find no error with tile police, to working in tandem or cooperation 
with the Ministry of Home Affairs, which itself is responsible for maintaining 
law and order in the country. 

180. 1 also have to notice that as per the stand taken by all the parties 
before this Court, it remains a fact that no announcement was made on the 
midnight of 4-6-2011/5-6-2011 to the huge gathering sleeping to disperse ^ 
peacefully from the Ramiila Maidan. It was an obligation of the police to 
make repeated announcements and help the people to disperse. The police, 
admittedly, did not make any such announcements because it anticipated a 
backlash. Baba Ramdev and other representatives of Respondent 4 also did 
not make such an announcement, but Baba Ramdev asserted that he would 
leave only if the people and the followers wanted him to leave. I am unable to ^ 
appreciate this kind of attitude from both sides. It was primarily an error of 
performance of duty by both sides and the ultimate sufferer was the public at 
large, 

181. It is line and. without hesitation, 1 notice that the CCTV cameras 
and other documents do show that some of the police personnel had behaved ^ 
with courtesy and kindness with the members of the gathering and had even 





True Print™ 


SCC OnLine Web Edition. Copyright © 2015 

Page 83 Friday. July 17, 2015 

Printed For. Shyam Divan 

SCC OnLine Web Edition: hllp7Avww.scconline.com 

TruePrint™ source: Supreme Court Cases 




RAMLILA MA1DAN INCIDENT. IN RE (Swatanier Kumar. J.) 83 

helped them to disperse and leave the Ramlila Maidan. At the same time, 
some others had misbehaved, beaten the people with brutality and caused 

a injuries to the public present at the Ramlila Maidan. Thus, I cannot blame the 
entire police force in this regard. 

182. The learned amicus raised another issue that the Home Secretary, 
Union of India and the Chief Secretary, Delhi had not filed proper affidavits 
in relation to the incident. In fact, the Home Secretary did not file any 
affidavit till this was raised as an issue by the learned counsel appearing for 

b Respondent 4. 

183. l-'actually, it is correct. The affidavits filed by the Chief Secretary. 
Delhi as well as the Home Secretary are not proper in their form and content. 
The Home Secretary, on the one hand slated that he had taken charge of the 
post with effect from 21-7-2011, while, on the other, admitted that he had 
received the report front the Special Commissioner of Police, lie further 

c slated that it is not the practice of the Ministry to confirm the gram of such 
permission. His affidavit is at variance with the affidavit of the Police 
Commissioner. According to him, the entry of a large number of persons 
posed a threat to the gathering, such as. likely stampede and entry of unruly 
elements into (he crowd. Both these circumstances, as noticed above, do not 
stand even remotely to reason. 

184. I-urthcr, I am somewhat surprised at the insensitivity reflected in ihe 
following lines slated in the affidavit of the Home Secretary, “I state and 
submit that the facts suggest that the injuries to a few (out of thousands 
gathered as per report) are said to have been caused due to minor stampede 
and that there was no manhandling of women, elderly persons or children. 
There were three women police officers of the rank of Deputy Commissioner 
oT Police on duty." 1 have no hesitation in observing that it is the-duty of the 
Slate to ensure that each and every citizen of the country is protected. Safety 
of his person and property is (he obligation of the State and his right. 

185. In view ol the affidavit filed by the Police Commissioner, where he 
has owned the entire responsibility for the entire police hierarchy. I do not 

/ propose to attach much significance to this contention. According It) the 
Commissioner, he informed the Additional Secretary in the Ministry ol' 
Home Affairs of the developments and the latter might have in formed the 
higher authorities in the said Ministry. I also find no need to enter into this 
controversy because there is no legal impediment or infirmity in Delhi Police 
working in coordination and consultation with Ihe Ministry of Home Affairs 
as none of them can absolve themselves ol the liability of maintaining social 
order, public tranquillity and harmony. 

186. Mr P.H. Parckh, learned Senior Advocate appearing for the 
Government of NCT of Delhi, submitted that the power to issue an order 
under Section 144 CrPC is vested in the Assistant Commissioner of Police in 
terms of the Notification dated 9-9-2010 issued by the Ministr y of Home 

h Affairs, Government of India under sub-section (l)(n) of Section 17 of the 
DP Act. It is further submitted that in terms of Article 239-AA(3)(fl), the 
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Legislative Assembly of the NCT of Delhi has legislative competence to 
enact laws on any matter as applicable to the Union Territory except in 
relation to the fields stated at Schedule Vll List II Entries 1, 2 and 18 of the a 
Constitution of India. Thus, the matters relating to police, land and public 
order do not fall within the legislative and administrative power of the 
Government of NCT of Delhi. The Home Secretary, in his affidavit, on the 
other hand, has stated that the Ministry of Home Affairs neither dir ected nor 
is consulted by Delhi Police in such police measures which are to he taken 
with a view to keep (he law and order situation under control. He also stated b 
that it is not the practice of the Ministry to confirm the matters of grant of 
such permissions. 

187. 1 am unable to sec any merit in these submissions or for that matter 
even the purpose of such submissions. The Ministry of Home Affairs, the 
Delhi Government and the police arc not at cross purposes in relation to the 
questions ol social order and law and order. It is their cumulative c 
responsibility. The lists in the Seventh Schedule to the Constitution arc fields 

of legislation. They are unconnected with the executive action of the present 
kind. The Ministry of Home Affairs. Union of India is not only responsible 
for maintaining the law and order but is also (he supervisory and controlling 
authority of the entire Indian Police Services. It is the duty of the Union to 
keep its citizens secure and protected. Thus, I consider it unnecessary to d 
express any view on this argument advanced by Mr P.1-1. Parckh. 

The scope of an order made under Section 144 CrPC, its implications and 
infirmities with reference to the facts of the case in hand 

188. By reference to various judgments of this Court at the very outset of 
this judgment. 1 have noticed that an order passed in anticipation by the e 
Magistrate empowered under Section 144 CrPC is not an encroachment of 
the freedom granted under Articles 19(1)(«) and I9(I)(Z>) of the Constitution 
and it is not regarded as an unreasonable restrict ion. It is an executive order, 
open to judicial review. In exercise of its executive power the executive 
authority, by a written order and upon giving material facts, may pass an 
order issuing a direction requiring a person to abstain from doing certain acts f 
or take certain aclions/ordcis with respect to certain properties in his 
possession, if the officer considers that such an order is likely to prevent or 
tends to prevent ohstinction, annoyance or injury to any other person. 

189. On the bare reading of the language of Section 144 CrPC, it is clear 
that the entire basis of an action under this section is the '“urgency of the 
situation” and the power therein is intended to he availed for preventing g 
"disorder, obstruction and annoyance”, with a view to secure the public weal 

by maintaining public peace and tranquillity. In Gulam Abbas v. Stale of 
U.P. 15 the Court clearly stated that preservation of public peace and 
tranquillity is the primary function of the Government and the aforesaid 
power is conferred on the executive. In a given situation, a private right must 
give in to public interest. p 


25 (19X2) I SCC 71 : 19X2 SCC (Cri) 82 : MR 19X) SC 2198 
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190. The Constitution mandates and every Government is 
constitutionally committed to the idea of socialism, secularism and public 

a tranquillity. The regulatory mechanism contemplated under different laws is 
intended to further the cause of this constitutional obligation. An order under 
Section 144 CrPC, though primarily empowers the executive authorities to 
pass prohibitory orders vis-a-vis a particular facet, but is intended to serve 
larger public interest. Restricted dimensions of the provisions prc to serve the 
larger interest, which at the relevant time, has an imminent threat of being 
t> disturbed. The order can be passed when immediate prevention or speedy 
remedy is desirable. The legislative intention to preserve public peace and 
tranquillity without lapse of time, acting urgently, if warranted, giving 
thereby paramount importance to the social needs by even overriding 
temporarily, private rights, keeping in view the public interest, is patently 

inbuilt in the provisions under Section 144 CrPC. 
c 

191. Primarily, MCD.owns the Ramlila Maidan and, therefore, is holding 
this property as a public trustee. MCD had given permission to use the 
Ramlila Maidan for holding yoga shivir and allied activities with effect from 
1-6-2011 to 20-6-2011. The police had also granted permission to organise 
the yoga training session at the Ramlila Maidan for the same period vide its 

0 letter dated 25-4-2011. The permission was granted subject to the conditions 
that there should not be any obstruction to the normal flow of traffic, 
sufficient number of volunteers should be deployed at the venue of ihc 
training camp, permission should be sought from the land owning agency and 
all other instructions that may be given by the police from lime to time 
should lie implemented. Lastly, that such permission could he revoked at any 
e time. 

192. Vide letter dated 27-5-2011, the Deputy Commissioner'of Police, 
Central District, had sought clarification from the President of Respondent 4 
that the permission had been granted only for holding a yoga training camp 
lor 4000 to 5000 persons, but the posters and pamphlets circulated by the 
said respondent indicated that they intended to mobilise 25,000 persons to 

^ support Baba Ram Dev’s indefinite fast at Ramlila Maidan, which was 
contrary to the permission sought for. Respondent 4, vide letter dated 
28-5-2011, reiterated and reaffirmed its earlier letter dated 20-4-2011 and 
staled that there would be no programme at alt, except the residential yoga 
camp. 

g 193. Keeping in view the laets and the attendant circumstances, ihe 
Deputy Commissioner of Police (Central District) vide his letter dated 
1-6-2011. informed the office-bearers of Respondent 4 that in view of the 
current scenario and the law and order situation prevailing, they were 
required to make adequate arrangements for screening of people visiting the 
Ramlila Maidan for yoga shivir and directed further arrangements to be made 
ft as per the instructions contained in that letter. It was noticed in the letter of 
the DCP that a specialised tent of an area of 2.50.000 sq ft was to he erected. 
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a dais was to he constructed and structures erected were to be duly certified 
from the authorised agency. It was also, inter alia, stated that no provocative 
speech or shouting of slogan should be allowed and no firearms, lathis or a 
swords should be allowed in the function and the CCTV cameras should also 
be installed. It was further stated that the Trust was to abide by all the 
directions issued by the SHO. 

194. Again, on 2-6-2011, a letter was written by the Deputy 
Commissioner of Police noticing certain drawbacks in the arrangements 
made by the Trust and reiterating the directions passed vide letter dated & 
1-6-2011. It was required that the Trust should keep the gathering within the 
permissible limits and make necessary arrangements for checking/frisking of 
participants and placing of volunteers in requisite areas. It was also indicated 
that if the compliance is not made, permission shall be subject to review. 

195. Certain inputs given by the Special Branch of Delhi Police on 
30-5-2011 staled that Baba Ramdev planned to hold indefinite hunger strike c 
along with 30,000 to 35,000 supporters with effect from 4-6-2011. the birth 
anniversary of Maharana Pratap, at the Ramlila Maidan. As per that report, 
the protest was on the following issues: 

“ l■ To bring the black money worth Rs 400 lakh crorcs. which is 
national property. 

2. To demand the legislation of strong Lokpal Bill to remove 
corruption completely. 

3. Removal of foreign governing system in independent India so that 
everyone can get social and economic justice." 

196. It was further stated that the gathering may exceed 1 lakh. The letter 
also indicated that some of the workers would straightaway reach Janlar e 
Mantar on 4-6-2011 and would submit memorandum to the President and the 
Prime Minister of India. Expressing the apprehensions on these outputs, it 
was indicated in the report as under: 

"The volunteers of the said organisations are well dedicated, lech 
savvy and using laptops in their routine working, with sound financial 
status of the organisation, the possibility of the gathering of about 1 lakh. f 
as claimed by the organisers, cannot be ruled out. 

Any minor incident at the venue mu only may affect law and order 
situation but also may affect peace in the city creating serious law and 
order problems. Local police, therefore, will have to be extra vigilant. 
The possibility of some agent provocation or subversive elements 
attempting to cause disturbance/sabotage by merging with the crowds & 
would also need to be kept in mind. It should also be noted that as per 
reliable inputs, large congregations continue to remain the lop targets of 
terrorists." 

197. The Special Branch, thus, suggested taking of some precautions like 
making of adequate security arrangements by the local police, deployment of ^ 
quick response teams, ambulances, fire tenders, etc. and to deploy sufficient 
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number of traffic police personnel to ensure smooth flow of traffic around 
Raj Ghat, Red Light, Ramlila Maidan, etc. and concluded as under. 

a “Therefore, a sharp vigil, adequate arrangements by local police, 

PCR, traffic police are suggested at and near Ramlila Ground, RS 

Flyover, enroute, Jantar Mantar to avoid any untoward incident. Further. 

Del hi-UP/Haryana Borders need to be sensitised.” 

198. As is obvious from the above letters and the rcpor|s, nobody had 
suggested cancellation of the permission granted by the land owning 

° authority or the police for continuation of the activity by Respondent 4. 
though they were aware of all the facts. The Central District of Delhi Police, 
on 2-6-2011 itself, noticed all the factors and made a report with regard to the 
police arrangements at the Ramlila Maidan. Amongst others, it stated the 
following objectives: 

All the persons will gain entry through DFMDs. 

2. livery person will be searched/frisked thoroughly to ensure the 
security of VIPs/high dignitaries, government property and general 
public, etc. 

3. To ensure clear passage to VIPs and their vehicles with the 
assistance of traffic police. 

d 4. To ensure that the function is held without interruption. 

5. To keep an eye on persons moving in suspicious circumstances. 

6. Briefcases, lighters, matches, bags, umbrellas, tiffin boxes, etc. be 
prohibited to be taken by the audience inside ihc ground. Special 
attention will be paid on minor crackers, inside the ground. 

7. The area of responsibility will be thoroughly checked by the 
zona 17 see tor officers. 

8. To maintain law anil order during the function.” 

199. In this report itself, it had worked out the details of deployment, 
patrolling, timing of duties, supervision anil assembly points, etc. In other 
words, on 2-6-2011, the police, after assessing the entire situation, had 

/ neither considered it appropriate to cancel the permissions nor to pass an 
order under Section 144 CrPC. On the basis of the input reports, the Joint 
Deputy Director, Criminare, had asked for proper security arrangements to be 
made for Baba Ramdcv in furtherance to which the security of Baba Ramdev 
was upgraded. 

200. In furtherance to the permission granted, the yoga shivir was held 

g and a large number of persons participated therein. All went well till 

3-6-2011 and it is nobody’s ease before ihc Court that any conditions were 
violated or there was any threat, much less imminent threat, to public peace 
and tranquillity. The yoga camp carried its activities for those days. 

201. As already noticed. Baba Ramdev had also been granted permission 
to hold a hunger snike/satyagraha at Jantar Mantar on 4-6-2011. The 

h restriction placed was that it should he with a very limited gathering. Further, 
vide letter dated 26-5-2011, the police had reiterated that the number of 
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persons accompanying Baba Ramdev should not exceed 200. However, vide 
letter dated 4-6-2011, the permission granted in relation to holding of dhumn 
at Jantar Mantar was revoked, in view of the security, law and order reasons a 
and due to the large gathering exceeding the number mentioned in the 
permission given. 

202. Later, on 4-6-2011, the permission to organise yoga training camp at 
the Ramlila Maidan was also cancelled. It was stated that the activity being in 
variation to the permission granted and in vicw.of the security scenario of the 
capital city, it may be difficult for the police to maintain public order and b 
safety. The organisers were further directed that no followcr/panicipam 
should assemble at the venue or should hold hoardings, etc., on that very 
date, an order under Section 144 CrPC was passed. The order recited that an 
information had been received that some people, groups of people may 
indulge in unlawful activities to disturb the peace and tranquillity in the area 

of Sub-Division Kamla Market, Delhi and it was necessary to take speedy c 
measures in this regard to save human life, public order, safety and 
tranquillity. This order was to remain in force for a period of 60 days from 
the date of its passing. 

203. During the course of hearing, it was pointed out before this Court 
that the order withdrawing the permission was passed at 9.30 p.m. At 10.30 
p.m., the police went to inform the representatives of Respondent 4 about the d 
withdrawal of permission and subsequently an order under Section 144 CrPC 
was passed at about 11.30 p.m. The police force arrived at the site at about 
1.00 a.m. and the operation to tiisperse the crowd started at 1.10 a.m. on the 
midnight of 4-6-2011/5-6-2011. 

204. It was contended by Mr llnrish Salve, learned Senior Counsel, that 
the decision to withdraw permission is an administrative decision inken with e 
political influence. The police is to work in coordination with the 
Government, including the Ministry concerned and the Union. The order, 
being an executive order, has been passed bona fide and keeping in view the 
huger public interest and it is open to Respondent 4 or the affected parties to 
challenge the said order in accordance with law. It was also urged that this 
Court may not deal with the merits of the said order, as there is no challenge / 
to these orders. There is no specific challenge raised by Respondent 4 and for 
that matter by any affected party to the orders of withdrawal of permission 
and imposition of restrictions under Section 144 CrPC. 

205. In this view of the matter, it may not be necessary for this Court to 
examine these orders from that point of view. But the circumstances leading 

to passing of these orders and the necessity of passing such orders with g 
reference to the facts of the present case is a matter which has to be examined 
in order to arrive at a final conclusion, as it is the imposition of these orders 
that has led to the unfortunate occurrence of 4-6-2011. Therefore, while 
leaving the panics to challenge these orders in accordance with law. ifihey 
so desire, 1 would primarily concentrate on the facts leading to these orders 
and their relevancy for the purposes of passing necessary orders and p 
directions. 
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206. [hough MCD is the owner of the properly in question, but still it 
has no role to play as far as maintenance of law and order is concerned. The 

a constitutional protection available to the citizens of India for exercising their 
fundamental l ights has a great significance in our Constitution. Article 13 is 
indicative of the significance that the Framers of the Constitution intended to 
attach to the fundamental rights of the citiz.cns. Even a law in derogation of 
the fundamental rights, to that extent, has been declared to be void, subject to 
the provisions of the Constitution. Thus, wherever the State proposes to 
b impose a restriction on the exercise of the fundamental rights, such restriction 
has to be reasonable and free from arbitrariness. It is for the Court to examine 
whether the circumstances which existed at the relevant time were of such 
imminent and urgent nature that it required passing of a preventive order 
within the scope of Section 144 CrPC, on the one hand, and on the other, of 
imposing a restriction on exercise of a fundamental right by Respondent 4 
c and persons present therein by withdrawing the permissions granted and 
enforcing dispersal of the gathering at the Ramlila Maidan at such odd hour. 

207. At this stage, it will be useful for me to notice another aspect of this 
case. Baba Ramdcv is stated to have arrived in Delhi on 1-6-2011 and four 
senior Ministers of the UPA Government met him at the airport and 
attempted to persuade him to give up his anshan in view of the Government’s 

d initiative on the issue that he had raised. Efforts were made to dissuade him 
from going ahead witli his hunger strike on the ground that the Government 
was trying to find pragmatic and practical solution to tackle the agitated 
issue. Thereafter, as already noticed, a meeting of (he Ministers and Baba 
Ramdcv was held at Hotel Claridgcs. However, this meeting was not 
succcsslul and certain differences remained unresolved between the 
e representatives of the Government and Baba Ramdcv. Consequently, Baba 
Ramdcv decided to continue with his public meeting and hunger strike. 
Emphasis has been laid on a press release from the Ministry of Home Affairs 
staling tliat a decision was taken that Baba Ramdcv should not be allowed to 
organise any protest and, if persisted, he should be directed to be removed 
from Delhi. 

f 208. These circumstances have to be examined in conjunction with the 
stages of passing of the orders under Section 144 CrPC in relation to the 
withdrawal of permission. Without commenting upon the intelligence reports 
relied upon by the police, the Court cannot lose sight of the fact that even the 
intelligence agency, the appropriate quarters in the Government, as well as 
(he police itscll, had neither recommended nor taken any decision to 
9 withdraw the permission granted or to pass an order under Section 144 CrPC. 
even till 3-6-2011. On the contrary, alter taking into considcraiion various 
factors, it had upgraded the security of Baba Ramdcv and had required the 
organisers. Respondent 4, to take various other measures to ensure proper 
security and public order at the Ramlila Maidan. 

^ 209. It is nobody’s case that the directions issued by the appropriate 

authority as well as the police had not been carried out by the organisers. It is 
also nobody’s case that the conditions imposed in the letters granting 
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permission were breached by the organisers at any relevant point of time. 
Even on 3-6-2011, the Deputy Commissioner of Police, Central District, who 
was the officer directly concerned with the area in question, had issued a a 
restricted circular containing details of the arrangements, the objectives and 
the requirements which the deployed forces should take for smooth 
organisation of the camp at the Ramlila Maidan. The threat of going on a 
hunger strike extended by Baba Ramdev to personify his stand on the issues 
raised, cannot be termed as unconstitutional or barred under any law. It is a 
form of protest which has been accepted, both historically and legally in our b 
constitutional jurisprudence. 

210. The order passed under Section 144 CrPC does not give any 
material facts or such compelling circumstances that would justify the 
passing of such an order at 11.30 p.m. on 4-6-2011. There should have 
existed some exceptional circumstances which reflected a clear and 
prominent threat to public order and public tranquillity for the authorities to c 
pass orders of withdrawal of permission at 9.30 p.m. on 4-6-2011. What 
weighed so heavily with the authorities so as to compel them to exercise such 
drastic powers in the late hours of the night and disperse the sleeping persons 
with the use of force, remains a matter of guess. Whatever circumstances 
have been detailed in the affidavit are, what had already been considered by 
the authorities concerned right from 25-5-201! to 3-6-2011 and directions in d 
that behalf had been issued. Exercise of such power, declining the permission 
has to be in rate and exceptional circumstances, as in the normal course, the 
State would aid the exercise of fundamental rights rat her than frustrating 
them. 

211- Another argument advanced on behalf of Respondent 4 by Mr Ram 
Jcthmalam is that the order under Section 144 CrPC is a fraud upon "law as it ® 
is nothing but abdication of its authority by police at the command'of the 
Home Minister, Mr P. Chidambaram, as is evident from his abnvereferred 
statements. According to him, the order under Section 144 CrPC, on the one 
hand, does not contain material facts while on the other, issues no directions 
as contemplated under that provision. Further it is contended that the 
Intelligence inputs as communicated to the police authorities vide letter dated f 
3-6-2011 had not even been received by the ACP. 

212. There is sotne substance in this submission of Mr Ram Jcthmalani. 

It is clear Jfom Anncxurc T annexed to the affidavit of the Police 
Commissioner that the letter of the Joint Deputy Director dated 3-6-2011 
referring to threat on Baba Ramdev and asking the police to review and 
strengthen the security arrangements, was actually received on 6-6-2011 in ® 
the office of the Commissioner of Police and on 7-6-2011 in the office of the 
Joint Commissioner of Police. Thus, it could be reasonably inferred that this 
input was not within the knowledge of the officer concerned. 1 do not rule out 
the possibility ol the Intelligence sources having communicated this input to 
the police authorities otherwise than in writing as well. But that would not 
make much of a difference for the reason that as already held, the order under h 
Section 144 CrPC docs not contain material facts and it is also evident from 
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(lie hare reading of the order that it did not direct Baba Ramdcv or 
Respondent 4 to take certain actions or not take certain actions which is not 
a only the purpose but is also the object of passing an order under Section 144 
CrPC. 

213. Mr llarish Salve, learned Senior Counsel; also contended that the 
police had neither abdicated its functions nor acted mala fide. The police had 
taken its decisions on proper assessment of the situation and bona fide. Two 
further affidavits dated 9-1-2012 and 10-1-2012 were filed on behalf of the 

b police. They were filed by the Additional Deputy Commissioner of Police, 
Central District and Special Commissioner of Police, Law and Order, Delhi. 
These affidavits were filed primarily with an effort to clarify the details of the 
logbook, the position of water cannons, entries and exit of the tent and 
number of PCR vans, ambulances arranged for evacuation of the gathering, 
for example, in the logbook dated 5-6-2011 at 2.14 a.m., details have been 
c mentioned. "Police is arresting Baba Ramdcv in which death can he caused". 
It is slated (hat this was not the conversation between two police officers as 
such but one Vipen Balra, who possessed the telephone number 8130S68526 
and had rung up. The PCR of the police informed them of the above fact. 
This, in turn, was communicated by Constable No. 8276 of the PCR to the 
police station. Similarly, on 5-6-2011 at 3:22:53, another call was received by 
d Constable Shcclal No. 8174 PCR from the phone of one Shri Chandcr Mohan 
staling that policemen were beating people in the Ramlila Ground. These 
explanations may show that it were the messages received by the PCR vans 
from private people who had left the Ramlila Ground hut there is nothing on 
record to show that these messages or reports to the PCRs were false. In fact, 
such calls go to substantiate what has been urged by the learned amicus. The 
e affidavits do not improve the ease of the police any further. As far as the 
question of mala fidcs is concerned, 1 have held (hat this action or order was 
not mala fide. 

214. Another important aspect which had been pointed out during the 
course of hearing is that even the map annexed to this affidavit of the police 
supports what has been stated on behalf of Respondent 4 that there was only 

1 one main entry and exit for the public. The VIP entrance and VV1P entrance 
cannot he construed as entrance for the common man. The other exits were 
not operational owing to commotion, goods lying, lire of tear gas shells and 
standing of vehicles outside which were not permitted to move. This itself is 
a I actor that goes to show thai preparedness on the part of the police was not 
complete in till respects and also that it was not the appropriate time to evict 
9 people from the Ramlila Ground. 

215. In the affidavit filed by the police, it has been stated that as a large 
number of persons were expected to gather on the morning of 5-6-2011, it 
was inevitable for the authorities of the State to enforce the execution of the 
order under Section 144 CrPC and the withdrawal of permission at the 

^ midnight itself. It is also averred that Respondent 4 had made certain 
misrepresentations to the authorities. Despite query from the authority, they 
had incorrectly informed that only a yoga camp will be held at the premises 
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of the Ramlila Maidan, though Baba Ramdcv had planned to commence his 
hunger strike Irom 4-6-2011 at that place in the presence of a large gathering. 

216. This argument, in my view, does not advance the ease of the police a 
any further as Baba Ramdev had already started his fast and he, as well as all 
his followers, were peacefully sleeping when these orders were passed and 
were sought to be enforced against them. The Trust might not have given the 
exact and correct information to the police hut the police already, had inputs 
from the Intelligence Agencies as well as knowledge on its own that a hunger 
strike, in presence of large number of people, was to start from 4-6-201 I, b 
which, in fact, did start. 

217. From the record before this Court, it is not dear as to why the State 
did not expect obedience and cooperation from Baba Ramdev in regard to 
execution of its lawful orders, particularly when after withdrawal of the 
permission lot holding dharna at Jantar Mantar, Baba Ramdev had accepted 
the request of the police not to go to Jantar Mantar with his followers. The c 
attendant circumstances appearing on record as on 3-6-2011 did not show 
any intention on their part to flout the orders of the authorities or to cause any 
social disorder or show threat to public tranquillity by their action. The 
doubts reflected in the affidavits were matters which could have been 
resolved or clarified by mutual deliberations, as it was done in the past. The 
directions issued to Respondent 4 on 1-6-20! I were.to ensure proper security ^ 
of all concerned. 


218. Material (acts, imminent threat and requirement for immediate 
preventive steps should exist simultaneously lor passing any order under 
Section 144 CrPC. The mere change in the purpose or in the number of 
persons to be gathered at the Ramlila Maidan simplicilcr could hardly be the 
cause ol such a grave concern for the authorities to pass the orders late in the 
night. In the standing order issued by the police itself, it has been clarified 
that wherever the gathering is more than 50.000. the same may not be 
permitted at the Ramlila Maidan. hut they should be offered Burai i Ground 
as an alternative. This itself shows that the attempt on the pan of the 
authorities concerned should be to permit such public gathering by allotting 
litem alternative site and not to cancel such meetings. This, however, does not 
seem to further the ease of the State at all inasmuch as, admittedly, when the 
order was passed and the police came to the Ramlila Maidan to serve the said 
order, not even 15,000 to 20,000 people were stated to be present in (he 
shamiana/lcm. In these circumstances, it appears to me that it was not 
necessary for the executive authorities and the police to pass orders under 
Section 144 CrPC and withdraw the permissions. The matter could be 
resolved by mutual deliberation and intervention hy the appropriate 
authorities. 
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219. In view ol the affidavits having been filed on behalf of Respondent 3. 
a person ol die rank of the Commissioner of Police. Delhi, wherein he has 
owned the responsibility for the events that have occurred from 1-6-2011 to 
4-6-2011/5-6-2011. there is no reason for this Court to attribute any motive to 
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the said officer that he had worked and carried out the will of the people in 
power. 

a 220. Al the very commencement of hearing of the case, 1 had made it 
clear to the learned counsel appearing for the panics that the scope of the 
present petition is a very limited one. This Court would only examine the 
circumstances that led to the unfortunate incident on 4-6-2011, its 
consequences as well as the directions lhal this Court is called upon to pass 
in the peculiar facts and circumstances of die ease. Therefore, it is not 
b necessary for this Court to examine certain contentions raised or sought to be 
raised by the parlies as the same may more appropriately be raised in an 
independent challenge to such orders or claim such other reliefs as they may 
like to claim by initialing appropriate legal proceedings. 

221. This takes me to an ancillary but pertinent question in context of the 
said “discretion”, lhal is exercisable with regard to the "threat perception”, 

c for the purposes of passing an order under Section 144 CrPC. The activities 
which, though unintended have a tendency to create disorder or disturbance 
of public peace by resorting to violence, should invite die appropriate 
authority to pass orders taking preventive measures. The intent or the 
expected threat should be imminent. Some element of certainty, therefore, 
should be traceable in the material facts recorded and the necessity for taking 
d such preventive measures. There has to be an objective application of mind to 
ensure that the constitutional lights arc not defeated by subjective and 
arbitrary exercise of power. 

222. Threat perception is one of the most relevant considerations and 
may differ as per the perspective of different parties. In the facts of the 
present case, the police have its own threat perception while the, lrust has its 

e own point of view in that bchall. As already noticed, according to,the police. 
Baba Ramriev wanted to do anshan. after the negotiations with the 
Government had failed, which was not the purpose for which the permission 
had been granted. There was a possibility of the number of persons swelling 
up to 50,000 or more. There could also he possibility of communal tension as 
well as a threat to Baba Ramdev \s life. These apprehensions arc sought to be 
f dispelled by the learned amicus curiae stating that this protest/dharna/anshan 
is a right covered under the freedom of speech. 1 he Ramtila Maidan has the 
capacity or 50,000, which number, admittedly, was never reached and Lhe 
doubts in the minds of the authority were merely speculative. The security 
measures had been beefed up. Baba Ramdev had been given Z+ security and, 
therefore, all the apprehensions of the authorities were misplaced, much less 
9 jhat they were real threats to an individual or to the public at large. 

223. The perception of the Trust was (hat they were carrying on their 
anshan and yoga shivir peacefully, as law-abiding citizens of the country. No 
complaint had ever been received of any disturbance or breach ol public trust. 
The events, right from January 2011, showed that all the camps and protests 

. organised by the Trust, under the leadership of Baba Ramdev had been 
completed peacefully, without any damage to person or property and without 
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any disturbance to anyone. The action of the police in revoking the 
permissions as well as that of the executive authorities in passing the order 
under Section 144 CrPC was a colourable exercise of power and was not a 
called for in the facts and circumstances of the case. 

224. It is also not understandable that if the general “threat perception” 
and likelihood of communal disharmony were the grounds for revoking the 
permission and passing the order under Section 144 CrPC, then why the 
order passed under Section 144 CrPC permitted all other rallies, processions 
which had obtained the police permission to go on in the area of the same b 
police division. The decision, therefore, appears to be contradictory in terms. 

225. There is some merit in the submissions of the learned amicus curiae. 
Existence of sufficient ground is the sine qua non for invoking the power 
vested in the executive under Section 144 CrPC. It is a vciyr onerous duty that 
is cast upon the empowered officer by the legislature. The perception of 
threat should be real and not imaginary or a mere likely possibility. The test c 
laid down in this section is not that of "merely likelihood or tendency”. The 
legislature, in its wisdom, has empowered an officer of the executive to 
discharge this duty with great caution, as the power extends to placing a 
restriction and in certain situations, even a prohibition, on the exercise of the 
fundamental right to freedom of speech and expression. Thus, in case of a 
mere apprehension, without any material facts to indicate that the d 
apprehension is imminent and genuine, it may not be proper for the 
authorities to place such a restriction upon the rights of the citizen. 

226. At the cost of repetition, I may notice that all the grounds stated 
were considered at various levels of the Government and the police and they 
had considered it appropriate not to withdraw the permissions or impose the 
restriction of Section 144 CrPC even till 3-6-2011. Thus, it was expected of e 
the authorities to show before the Court that some very material information, 
fact or event had occurred between 3-6-2011 and 4-6-2011, which could he 
described as the determinative factor for the authorities to change their mind 
and pass these orders. I am unable to accept the contention of the police ihat 

a situation had arisen in which there was imminent need to intervene 
instantly having regard to the sensitivity and perniciously perilous / 
consequences that may result, if not prevented forthwith. 

227. 1 he administration, upon taking into consideration the intelligence 
inputs, threat perception, likelihood of disturbance to public order and Other 
relevant considerations, had not only prepared its planned course of action 
but also declared the same. In furtherance thereto, the police also issued 
directions for compliance to the organisers. The authorities, thus, had full g 
opportunity to exercise their power to make a choice permitting continuation 
and/or cancellation of the programme and thereby prohibit the activity on the 
Ramlrla Maidan. However, in their wisdom, they opted to permit the 
continuation of the agitation and holding of the yoga shivir, thereby 
impliedly permitting the same, even in the changed circumstances, as alleged. 

Qui non prohibet good prohibere potest, usentire videtur (he who docs not h 
prohibit when he is able to prohibit assents to it). 
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228. The authorities are expected to seriously cogitate over the matter in 
its entirety keeping the common welfare in mind. In my view, the police have 

a not placed on record any document or even affidavits to show such sudden 
change of circumstances, compelling the authorities to take the action that 
they took. Denial of a right to hold such meeting has to be under exceptional 
circumstances and strictly with the object of preventing public tranquillity 
and public order from being disturbed. 

^ Reasonable notice is a requirement of Section 144 CrPC 

229. The language of Section 144 CrPC docs not contemplate grant of 
any time lor implementation of the directions relating to the prevention or 
prohibition of certain acts for which the order is passed against the pcrson(s). 
It is a settled rule of law that wherever provision of a statute docs not provide 
for a specific time, the same has to be done within a reasonable time. Again 

c reasonable time cannot have a fixed connotation. It must depend upon the 
facts and circumstances of a given ease. There may also be eases where the 
order passed by an Executive Magistrate under Section 144 CrPC requires to 
be executed forthwith, as delay in its execution may frustrate the very 
purpose of such an order and may cause disastrous results like rioting, 
disturbance of public order and public tranquillity, while there may he other 
cases where it is possible, on the principles of common prudence, that some 
time could be granted for enforcement and complete implementation of the 
order passed by the executive authority under Section 144 CrPC. If one reads 
the entire provision of Section 144 CrPC, then the legislature itself has drawn 
a distinction between eases of urgency, where the circumstances do not admit 
to serving of a notice in due time upon the person against whom such an 
e order is directed and the eases where the order could be passed after giving a 
notice to the affected party. T hits, it is not possible to lay jlown any 
siraitjackci lormuta or an absolute proposition of law with exactitude that 
shall be applicable uniformly to all the cascs/situations. In fact, it may not be 
judicially proper to state such a proposition, it must be left to the discretion 
of die executive authority, vested with such powers to examine each ease on 
j its own merits. 

230. Needless to repeat that an order under Section 144 CrPC affects the 
right vested in a person and it will not be unreasonable to expect the 
authorities to grant adequate time to implement such orders, wherever the 
circumstances so permit. Enforcement of the order in undue haste may 
sometimes cause a greater damage than the good that it expected to achieve. 

g 231. If for the sake of arguments. 1 would accept the contention of the 
police that the order withdrawing the permission as well as the order under 
Section 144 CrPC arc valid and had been passed for good reasons, still the 
question remains as to whether the authorities could have given some 
reasonable time for implemention/cnforccmcni of the directions contained 
in the Older dated 4-6-2011. It is indisputable and. in fact, is disputed by none 
h that all the persons who had gathered in the tent at the Ramlila Maidan were 
sleeping when the police went there to serve the order passed under 
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Section 144 CrPC upon the representatives of the Trust; the order itself 
having been passed at 11.30 p.m. on 4-6-2011. There arc serious disputes 
raised as to the manner in which the order was sought to be executed by the 
police. According to Respondent 4 and the learned amicus, it was not 
executed as per the legal framework provided under the Police Rules and the 
guidelines issued, whereas according to the police, it adhered to its 
prescribed procedure. This issue I shall discuss separately. 

232. But at this stage, I may notice that nothing prevented the authorities 
from making proper announcements peacefully requiring the persons 
gathered at the Ramlila Maidan to leave for their respective homes early in 
the morning and before the yoga camp could resume. Simultaneously, they 
could also have prohibited entry into the Ramlila Maidan, as the same was 
being controlled by the police itself. No facts or circumstances have been 
stated which could explain as to why it was absolutely necessary for the 
police to wake up the people from their sleep and force their eviction, in a 
manner in which it has been done at the late hours of night. In absence of any 
explanation and special circumstances placed on record, I have no hesitation 
in coming to the conclusion that, in the facts of the present case, it was quite 
possible and even desirable for the authorities concerned to grant a 
reasonable time for eviction from the ground and enforcement of the orders 
passed under Section 144 CrPC. Except in eases of emergency or the 
situation unexceptionally demanding so, reasonable noticc/time for execution 
of the order or compliance with the directions issued in the order itself or in 
furtherance thereto is the prerequisite. 

233. Non-grant of reasonable time and undue haste on the part of the 
police authorities to enforce the orders under Section 14.4 CrPC 
instantaneously had resulted in the unfortunate incident of human irony 
which could have been avoided with little more patience and control. It was 
expected of the police authorities to bastion the rights of the citizens of the 
country. However, undue haste on the pari of the police created angst and 
disarray amongst the gathering at the Ramlila Maidan, which finally resulted 
in this sad cataclysm. 

Requirement of police permission and its effect on the right conferred in 
terms of Articles 19(l)(a) and 19(1 )(h) respectively with reference to the 
facts of the present case 

234. The contention on behalf of Respondent 4 is that no law requires 
permission ol the police to go on fast and/or for the purposes of holding an 
agitation or yoga camp. The police, therefore, had no power to cancel such 
permission. The law is clear that it is the fundamental right of the people to 
hold such agitation or morchas in the streets and on public land and (he 
police have been vested with no power to place any restriction, much less an 
unreasonable restriction, upon the exercise of such right. There is no statutory 
form provided for seeking permission of the police before holding any such 
public meeting. 
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235. While relying on the Constitution Bench judgment of this Court in 
Himat Lai' 1 , the contention is that the police cannot be vested with 

a unrestricted and unlimited power for grant or refusal of permission for 
holding such public functions. In fact, it is stated to be no requirement of law. 
In the alternative, the contention is that there was no condition imposed by 
the police for grant of permission, which had been violated. Thus, there was 
no occasion or justification, not even a reasonable apprehension, for revoking 
that permission. The imposition of restriction must be preceded by some act 
b or threatening behaviour which would disturb the public order or public 
tranquillity. 

236. The Ramiila Maidan belongs to MCD and they granted the 
pcrmission/liccncc to use the said property from 1-6-2011 to 20-6-2011. They 
having granted the pcrmission/liccncc to use the said property, never revoked 
the same. Thus, the police had no jurisdiction to indirectly revoke the 

c permission which they could not directly revoke and evict the persons from 
the Ramlila Maidan forcibly, by brutal assaults and causing damage to the 
person and property of the individuals. The permission had been revoked in 
violation ol the principles ol natural justice. The submission was sought to be 
huitrcsscd by referring to Rule 10 of the MCD Rules which requirestrain of 
personal hearing before revocation of a permission granted by MCD. 

237. To contra, the contention raised on behalf of Respondent 3, the 
Commissioner of Police, Delhi, is that there are specific powers vested in the 
police in terms of the DP Act, the Punjab Police Rules, as applicable to Delhi 
and the standing orders, according to which the police is obliged to maintain 
public order and public tranquillity. They are expected to keep a watch on 
public meetings. There is no act attributable to the police which has impinged 

e upon any democratic rights of the said respondents or the public. The orders 
passed anti the action taken by the police, including withdrawal of 
permission, was in public interest as weighed against private interest. Since 
the police, as an important organ of the State administration, is responsible to 
maintain public order and peace, it will be obligatory upon the persons 
desirous ol holding such public meetings as well as the authorities concerned 
to associate police and seek their permission for holding such public 
suiyagralia. camp. etc. as safely of a large number of people may be at stake. 
According to the learned amicus curiae, the withdrawal of permission was for 
political and mala lldc reasons. There existed no circumstances which could 
justify the withdrawal of permission. In fact, the contention is that possibility 
of the Government and police working in liaison to prevent Baba Ramdev 
9 from holding satyagraha/anshan cannot he ruled out particularly, when there 
was no threat, much less an imminent threat, to disturb public order or 
tranquillity justifying the withdrawal of permission. 

238.1 have already discussed that the tenn “social order” has a very wide 
ambit which includes “law and order”, “public order” as well as “security of 
^ the State”. In other words, “social order” is an expression of wide amplitude. 

i 7 Him at Uti K. Shah v. Canmii: of Police . (1973) 1 SCC 227 : 1973 SCC (Cri) 280 
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It has a direct nexus to the Preamble of the Constitution which secures 
justice—social, economic and political—to the people of India. An activity 
which could affect “law and order” may not necessarily affect public order a 
and an activity which might be prejudicial to public order, may not 
necessarily affect the security of the State. Absence of public order is an 
aggravated form of disturbance of public peace which affects the general 
course of public life, as any act which merely affects the security of others 
may not constitute a breach of public order. 

239. “Security of the State", “law and order” and “public order” arc not b 
expressions of common meaning and connotation. To maintain and preserve 
public peace, public safety and public order is unequivocal duty of the State 
and its organs. To ensure social security to the citizens of India is not merely 

a legal duty of the State bur a constitutional mandate also. There can be no 
social older or proper State governance without the State performing this 
function and duty in all its spheres. c 

240. Even for ensuring the exercise of the right to freedom of speech and 
assembly, the State would be duty-bound to ensure exercise of such rights by 
the pci-sons desirous of exercising such rights as well as to ensure the 
protection and security of die people i.e. members of the assembly as well as 
that of the public at large. This tri-duty has to be discharged by the State as a 
requirement of law for which it lias to be allowed to apply (he principle of d 
reasonable restriction, which is constitutionally permissible. 

241. Articles 19< 1 )(r/> and 19(1 )(/.>) arc subject to the reasonable 
restrictions which may be imposed on exercise of such right and which arc in 
the interest of sovereignty and integrity of India, security of the State, public 
order, decency or morality and Iricndly relations with foreign Stales. Besides 
this, such restriction could also relate to contempt of court, defamation or e 
incitement to an offence. Thus, sphere of such restrictions is very wide. 
While some may be exercising their fundamental rights under 
Articles 19(1)(«) and 19(l)(b) of the Constitution, others may be entitled to 
the protection of social safely and security in terms of Article 21 of the 
Constitution and the State may be called upon to perform these functions in 
the discharge of its duties under the constitutional mandate and the f 
requirements of the directive principles of State policy. 

242.1 have also noticed that in terms of Article 51-A of the Constitution, 
it is the constitutional duty of every citizen to perform the duties as staled 
under that article. 

243. The security of India is the prime concern of the Union of India. 
“Public order” or “law and order" falls in the domain of die State. The Union y 
also has the power to enact laws of preventive detention for reasons 
connected with the security of the State, maintenance of the public order, etc. 

I am not entering upon the field ol legislative competence but am only 
indicating entries in the respective lists to show that these aspects are the 
primary concern, either ol the Union or the State Governments, as the case ^ 
may be and they hold jurisdiction to enact laws in that regard. The Union or 
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the State is expected to exercise its legislative power in aid of civil power, 
with regard to the security of the State and/or public order, as the case may 
a be, with reference to Schedule VII List 1 Entry 9, List II Entry I and List III 
Entries 3 and 4 of the Constitution of India. 

244. These are primarily the fields of legislation, but once they arc read 
with the constitutional duties of the State under the directive principles with 
reference to Article 38 where the State is to secure a spcial order for 
promotion of welfare of the people, the clear result is that the State is not 

b only expected but is maiidatorily required to maintain social order and due 
protection of fundamental rights in the State. 

245. Erecdom of speech, right to assemble and demonstrate by holding 
dharnas and peaceful agitations are the basic features of a democratic system. 
The people of a democratic country like ours have a right to raise their voice 
against the decisions and actions of the Government or even to express their 

C resentment over the actions of the Government on any subject of social or 
national importance. The Government has to respect and, in fact, encourage 
exercise of such rights. It is the abundant duty of die State to aid the exercise 
of the right to freedom of speech as understood in its comprehensive sense 
and not to throttle or frustrate exercise of such rights by exercising its 
executive or legislative powers and passing orders or taking action in that 
d direction in the name of reasonable restrictions. The preventive steps should 
be founded on actual and prominent threat endangering public order and 
tranquillity, as it may disturb the social order. This delegated power vested in 
the State has to be exercised with great caution and free from arbitrariness. It 
must serve the ends of the constitutional rights rather than to subvert them. 

246. The “law and order” or “public order” arc primarily and certainly 
e the concerns of the State. Police, being one of the most important organs of 

the State, is largely responsible for ensuring maintenance of public security 
and social order. To urge that the police have no concern with the holding of 
public meetings would be a misnomer and misunderstanding of law. To 
discharge its duly, the police organisation of a Slate is a significant player 
within the framework of law. In this view of the matter. 1 may now refer to 
f certain statutory provisions under the relevant Acts or the Rules. 

247. Chapter V of the DP Act requires special measures for maintenance 
of public order and security of Slate, to be taken by the police. Sections 28 
and 29 of the DP Act give power to the police to make regulations for 
regulating traffic and for preservation of order in public places and to give 
directions to the public, respectively. Under Section 31 of the DP Act, the 

g police is under a duty to prevent disorder at places of public amusement or 
public assembly or meetings. Section 36 contemplates that the police is to 
ensure and reserve streets or other public places for public purposes and 
empowers it to authorise erecting of barriers in sheets. It also is vested with 
the power to make regulations regulating the conduct or behaviour of persons 
constituting assemblies or processions on or along with the streets and 
/j specifying, in the case of processions, the rules by which and the time and 
order in which the same may pass. 
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248. The power to make regulations relates to regulating various 
activities including holding of melas and public amusements, in the interest 

of public order, the general public or morality. Delhi Police has also issued a 
Standing Order 309 in relation to "regulation of processions and rallies” 
laying down the procedure for making application for grant of permission, its 
acceptance or rejection and the consequences thereof. This standing order 
also provides as to how the proceedings in furtherance to an order passed 
under Section 144 CrPC should be carried out. It further indicates that the 
entire tilt ol the regulation is to grant permission for holding processions or b 
rallies and they need to be accommodated at the appropriate places 
depending upon the number of persons proposing to attend the said rally or 
meeting and the nature of the activity that they are expected to cany on. For 
instance, under clause (/?), as Parliament Street and Jantar Mantar cannot 
accommodate more than 5000 persons, if there is a larger crowd, they should 
be shifted to the Ramiila Ground and if the crowd is expected to be more c 
than 50,000 and the number of vehicles would accordingly swell up, then it 
should be shilled to a park or another premises, which can safely 
accommodate the gathering. 

249. The learned Solicitor General appe.uing for the Union of India 
argued that the Ministry of Home Affairs had never told the police to lake 
any action. The police only kept the senior officers in the Ministry of Home d 
Affairs informed. What transpired at the site is correctly stated by the police 

in its affidavit and the extent of judicial review of such action/order is a very 
narrow one. According to him, the scope of the suo motu petition itself is a 
very limited one, as is evident from the order of the Court dated 6-6-2011. 

The statement of the Home Minister relied upon by Respondent 2 as well as 
referred to by the learned amicus in his submissions has to be. read in e 
conjunction with the explanation given by the Minister of Home Affairs soon 
after the incident. Thus, no fault or error is attributable to the Ministry of 
Home Affairs. Government of India in relying upon the judgment of this 
Court in Bnbtthd Parole 1 , Madhti Limaye M . Amitabh Badidmn Corpn Lid. 
v. Mahifo Jay ran Mandi 26 , R.K. Gary v. Snpi., District Jail 21 and Praveen 
Bbai Thoyodin 19 to contend that the authorities have to he given some / 
leverage to take decisions in such situations. There arc sufficient inbuilt 
safeguards and that the judicial intervention in such executive orders has to 
be very limited, It is his contention that the present case does not fall in that 
calegoty. 

250. There cannot be any dispute that the executive authorities have to he 
given some leverage while taking such decisions and the scope of judicial 9 
review of such orders is very limited. These propositions of law are to he 

2 fJabitlal Panne v. Stale of Maharashtra , AIR 1961 SC 884 : (1961) 2 Cri U 16 • (196)) 3 
SCR 42.1 

14 Maillw Limaye v. Sub-Divisional Magistrate, Mongliyr. (1970) .1 SCC 746 

26 (1997) 7 SCC 91 

27 (1970) 3 SCC 227 : 1971 SCC (Cri) -15 ^ 

19 Suite of Karnataka v. Praveen Dhai Tliogatlia. (200-1) 4 SCC 681 : 2004 SCC (Cri) ] 387 
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understood and applied with reference to the facts of a given case. It is not 
necessary for me to reiterate those facts. Suffice it to note that the action of 
a the police was arbitrary. The scvcn-Judge Bench of this Court in Madlw 
Limaye M reiterated with approval the law enunciated in Bahuial Pa rate 1 and 
further held that: ( Madhu Limaye fa.ve 1 '', SCC p. 757, para 24) 

"24. ... These fundamental facts emerge from the way the occasions 
for the exercise of the power are mentioned. Disturbances of public- 
tranquillity, riots and affray lead to subversion of public order unless they 
b arc prevented in lime. Nuisances dangerous to human life, health or 
safety have no doubt to be abated and prevented.” 

The fundamental emphasis is on prevention of situation which would lead to 
disturbance of public tranquillity, however, action proposed to be taken 
should be one which itself is not likely to generate public disorder and 
disturb public tranquillity. It should he preventive and not provocative. The 
c police action in the present ease led to a tenor in the minds of members of 
the assembly and finally the untoward incident. 

251. It is also true that a man on the spot and responsible for 
maintenance of public peace is the appropriate person to limn an opinion as 
contemplated in law. But, here the onus was on the police authorities to show 
the existence of such circumstances at the spot when, admittedly, all persons 
were sleeping peacefully. The courus have to realise that the rights of the 
organisers and other members of the society had to be protected if a law and 
order situation was created as a result of a given situation. 

252. The learned Solicitor General is correct in his submissions that the 
scope of the present suo motu petition is a limited one. Bui certainly it is not 

e so limited that the Court would neither examine facts nor the law applicable 
but would accept the government affidavits as a gospel truth. The order dated 
6-6-2011 has two distinct requirements. Firstly, relating to the lake of the 
police authorities. Secondly, circumstances in which such power with 
brutality and atrocities was asserted against large people who had gathered at 
the Ramlila Ground. 

f 253. While keeping the principles of law in mind, the Court essentially 
has to deliberate upon these two aspects. I am examining the circumstances 
which generated or resulted into the unfortunate situation at the Ramlila 
Ground on the midnight of 4-6-2011/5-6-2011. The statement made by the 
Home Minister on 8-6-2011 has already been referred by me above. This 
statement clearly demonstrated the stand of the Government that in the event 
g Baba Ramdev persisted in his efforts to go on with the fast, he would he 
removed. The police had been issued appropriate directions under Section 65 
of the DP Act to enforce the same. The decision so had also been taken by 
Delhi Police. Ihc Minister had requested the general public to appreciate the 
constraints and difficult circumstances under which Delhi Police had to 

/}. 14 Madhu l.imaye v. Sub-Divisional Magistrate, Monghyr, (1970) 3 SCC 746 

2 liabulat I’arate v. Stale of Maharashtra. AIR 1961 SC 884 : (1961) 2 Cri U 16 : (1961) 3 
SCR 423 
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discharge its functions. This statement was even clarified with more reasons 
and elaborately in the exclusive interview of the Minister with DD News on 
the same date on the television. He is stated to have said lhat ultimately when a 
the talks failed or Baba Ramdcv went back on his words, the police was told 
to enforce the decision. 

254. There arc circumstances and reasons given by the Home Minister in 
his statement for making the statement that he made. The decision of Delhi 
Police in the normal course of events would have a connection with the 
declaration made by the Ministry. Police might have acted independently or ^ 
in consultation with the Ministry. Either way. there is no material before me 

to hold that the decision of the Ministry or the police was mala fide in law or 
in fact. Upon taking into consideration the cumulative effect of the affidavits 
filed on record and other documentary evidence, T am unable to dispel the 
argument that the decision of the Ministry of Home Affairs, Union of India 
reflected its shadow on the decision-making process and decision of the c 
police authorities. 

255. 1 shall make it clear even at the cost of repetition that neither am I 
adjudicating upon the validity of the order passed by the Government qua 
Respondent 4, nor adjudicating any disputes between Baba Ramdcv, on the 
one hand, and the Government, on the other. Within the scope of this Court's 
order dated 6-6-2011, 1 would examine all the relevant facts and the 
principles of law applicable for returning the findings in relation to the 
interest of the large public present at the Ramlila Maidan in the midnight of 
4-6-2011/5-6-2011. 

256. The learned amicus also contended that the doctrine of limited 
judicial review would not stricto sensu apply to the present case. The. case is e 
not limited to the passing of an order under Section 144 CrPC, but involves 
the larger issue of fundamental freedom and restrictions in terms of Article 
19(1){«) of the Constitution, as well as the interest of a number of injured 
persons and Rajbala, the deceased. It is also his contention that there is a 
clear abdication of powers by the police to the Ministry of Home Affairs, The 
order and action of the police are patently unjustifiable. If the trajectories of f 
two views, one of the Ministry and other of the police point out towards the 
action being mala fide, be it so, the court then should decide the action to be 
mala fide. Mala lidcs is a finding which the court can return only upon proper 
allegations supported by documentary or other evidence. It is true that if the 
factual matrix of the ease makes the two trajectories (ease of both the 
respondents) point towards an incorrect decision, (he court would be reluctant ® 
to return a finding ol mala Tides or abdication of power. The decision was 
taken by the competent authority and on the basis of inputs and the situation 
existing at the site. It may be an incorrect decision taken in somewhat 
arbitrary manner and its enforcement may be totally contrary to the rule of 
law and common sense. In such an event, the action may be liable to be h 
interfered with but cannot be termed as mala fide. 
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257. Furthermore, the constitutional mandate, the statutory provisions 
and the regulations made thereunder, in exercise of power of delegated 

a legislation, cast a dual duty upon the State. It must ensure public order and 
public tranquillity with due regard to social order, on (he one hand, while on 
the other, it must exercise the authority vested in it to facilitate the exercise of 
fundamental freedoms available to the citizens of India. A right can be 
regulated for the purposes stated in that article itself. 

258. In fiimat Lai K. Shah 17 this Court observed - that even in 
b prc-Indcpcndcncc days the public meetings have been held in open spaces 

and public streets and the people have come to regard it as a part of their 
privileges and amenities. The streets and public parks existed primarily for 
other purposes and the social interest promoted by untrammelled exercise of 
freedom of utterance and assembly in public streets must yield to the social 
interest which the prohibition and regulation of speech are designed to 
c protect. There is a constitutional difference between reasonable regulation 
and arbitrary exclusion. The power of the appropriate authority to impose 
reasonable regulation, in order to ensure the safety and convenience of the 
people in the use of public highways, has never been regarded as inconsistent 
with the fundamental right to assembly. A system of licensing as regards the 
time and manner of holding public meeting on public streets has not been 
0 regarded as an infringement of a fundamental right of public assembly or free 
speech. This Court, while declaring Rule 7 of the Bombay Police Rules ultra 
vires, staled the principle that it gave an unguided discretion, practically 
dependent upon the subjective whims of the authority, to grant or refuse 
permission to hold public meeting on a public street. Unguided and 
unfettered power is alien to proper legislation and even good governance. The 
e principles of healthy democracy will not permit such restriction on the 
exercise of a fundamental right. 

259. The contention made by Mr Ram Jcthmalani, learned Senior 
Advocate, is that this judgment should be construed lo mean that it is not 
obligatory or even a directory requirement to take permission of the police 
authorities for holding such public meetings at public places. According to 

f him the police have no such power in law. 

260. I am not quite impressed by this submission. This argument, if 
accepted, can lead to drastic and impracticable consequences. If the 
Department of Police will have no say in such matters, then it will not only 
be difficult but may also be improbable for the police to maintain law and 
order and public tranquillity, safeguarding the interest of the organisers, the 
persons participating in such public meetings as well as that of die public at 

^ large. 

261. I am bound and, in facr, I would follow the view expressed by a 
Constitution Bench of this Court in Himat Lal^ in para 31 of the judgment" 
(SCC p.239) 

"31. It seems to us that it follows from the above discussion that in 
h India a citizen had, before the Constilution, a right to hold meetings on 


i 


17 ! limn hil K. Shah v. Comint: of Police, (1973) 1 SCC 227 : 1973 SCC (Cn) 280 
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public streets subject to the control of the appropriate authority regarding 
the time and place of the meeting and subject to considerations of public 
order. Therefore, we are unable to hold that the impugned Rules are ultra 
vires Section 33(1) of the Bombay Police Act insofar as they require 
prior permission for holding meetings." 

262. The provisions of the DP Act read in conjunction with the 
regulations framed and the standing orders issued, do provide sufficient 
guidelines for exercise of power by the appropriate authority in granting 
and/or refusing the permission sought for. I hasten to add here itself that an 
application to the police has to be examined with greatest regard and 
objectivity in order to ensure exercise of a fundamental right rather than it 
being throttled or frustrated by non-granting of such permission. 

263. A thrcc-Judgc Bench of this Court in Destruction of Public and 
Private Properties, In re 11 primarily laid down the guidelines to effectuate 
(he modalities for preventive action and adding teeth to the enquiry/ 
investigation in eases of damage to public and private properties resulting 
from public rioting. The Court indicated the need for participation and for 
Hiking the police into the organisational activity for such purposes. The 
Court, while following the principles stated in Union of India v. Assn, for 
Democratic deforms 2 *, gave directions and guidelines, wherever the Act or 
the Rules were silent on a particular subject, for the proper enforcement of 
the provisions. In para 12 of the judgment, the Court clearly stated that as 
soon as there is a demonstration organised, the. organisers shall meet the 
police to review and revise the route to be taken and lay down the conditions 
for peaceful march and protest. 

264. Admittedly, the Court in that ease was not determining an issue 
whether police permission is a prerequisite for holding such public meetings 
or not. but still, the Court mandated that the view of the politic is a 
requirement for organisation of such meetings or for taking out public 
processions. Seeking of such permission can be justified on the basis that the 
said right is subject to reasonable restrictions. 

265. Further, exercise of such rights cannot be claimed at the cost of 
impinging upon the rights of others. This is how the restriction imposed is to 
be regulated. Restriction to a right has to come by enactment of law and 
enforcement of such restriction has to come by a regulatory mechanism, 
which obviously would take within its ambit the role of police. The police 
have to perform their functions in the administration of criminal justice 
system in accordance with the provisions of CrPC and other penal statutes. It 
has also to ensure that it takes appropriate preventive steps as well as 
maintains public order or law and order, as the ease may be. 

266. In the event of any untoward incident resulting into injury to a 
person or property of an individual or violation of his rights, it is the police 
alone that shall be held answerable and responsible for the consequences as 

22 (2009) .1 .see 212 : (2009)2 SCC (Cri) 629 : (2009) 2 SCC (Civ)-ESI 
2ft (2002) 5 SCC 291 
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may iollow in law. The police is lo maintain and give precedence to the 
safety of the people as sat us popttli supremo lex (the safety of the people is 
a the supreme law) and solus republicae .supremo lex (safety of the Stale is the 
supreme law) coexist and are not only important and relevant hut lie at the 
heart ol the doctrine that the welfare of an individual must yield to that of the 
community. Resides, one fact that cannot be ignored is that Respondent 4, in 
furtherance to the understanding of law, had itself applied to the Deputy 
Commissioner of Police, Central Districi, Darya Ganj, seeking sanction for 
b holding of yoga shivir at the Ramlila Maidan. 

267. It is difficult for the Court to even imagine a situation where the 
police would be called upon to discharge such heavy responsibility without 
having any say in the matter. The persons who arc organising the public 
meeting would obviously have their purpose and agenda in mind but the 
police also have to ensure that they arc able to exercise their right to freedom 

c of speech and assembly and, at the same time, there is no obstruction, injury 
or danger to the public at large. 

268. Thus, in my considered opinion, associating police as a 
prcrcquiremcni to hold such meetings, dharnas and protests, on such large 
scale, would not infringe the fundamental rights enshrined under 

j Articles !9(!)(fi) and 19(1)(6) of the Constitution as this would squarely fall 
within the regulatory mechanism of reasonable restrictions, contemplated 
under Articles 19(2) and 19(3). furthermore, it would help in ensuring due 
social order and would also not impinge upon the rights of the others, as 
contemplated under Article 21 of the Constitution of India. That would he the 
correct approach ol' law, as is supported by various judgments and reasoning, 
e that 1 have detailed in the initial part of this judgment. A solution to such an 
issue has to he provided with reference to exercise of a right, imposition of 
reasonable restrictions, without disturbing the social order, respecting the 
rights of others with due recognition of the constitutional duties that all 
citiz.cns arc expected to discharge. 

269. Coming to the facts of the present case, it is nobody’s case that the 
f permissions were declined. The permissions, whether for holding of the yoga 

shivir at the Ramlila Maidan or the protest at Jantar Mantar, were granted 
subject to certain terms and conditions. The argument that no permission of 
the police is called for in absolute terms, as a pre-requirement for holding of 
such meetings, needs no further deliberation. 

g Responsibility of the Trust, members of llie assembly, their status and duty 

270. Once an order under Section 144 CrPC is passed by the competent 
authority and such order directs certain acts to he done or abstains 
(.vr'c abstention) from doing certain acts and such order is in force, any 
assembly, which initially might have been a lawful assembly, would become 
an unlawful assembly and the people so assembled would be required to 

h disperse in furtherance to such order. A person can not only be held 
responsible for his own act, but, in the light of Section 149 1PC, if the offence 
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is committed by any member of ihc unlawful assembly in prosecution of a 
common object of that assembly, every member of such assembly would 
become member of the unlawful assembly. 

271. Obedience of lawful orders is the duty of every citizen. Every action 
is to follow its prescribed course in law actio (juaelibei it sua via. The course 
prescribed in law has to culminate to its final stage in accordance with law. In 
that process there might be either a clear disobedience or a contributor 
disobedience. In cither way, it may tantamount to being negligent. Thus, the 
principle of contributory negligence can be applied against parties to an 
action or even a non-party. The rule of identification would be applied in 
cases where a situation of the present kind arises. Before this Court, it is the 
stand of the police authorities that Baba Ramdcv, members of the Trust and 
their followers refused to obey the order and. in fact, they created a situation 
which resulted in indictment of injuries not only to the members of the 
public, but even to police personnel. In fact, they placed the entire burden 
upon Respondent 4. 

272. The members of the public as well as Respondent 4 claimed that 
there was damage to their person and properly as a result of the action of the 
police. Thus, this Court will have to sec the fault of the party and (he 
effective cause of the ensuing injury. Also it has to be seen that in the “agony 
of the moment”, would the situation have been different and safe, bad the 
people concerned acted differently and as to who was majorly responsible for 
creation of such a dilemma. Under the English law, it has been accepted that 
once a statule has enjoined a pattern of behaviour as a duty, no individual can 
absolve another from having to obey it. Thus, as a matter of public policy, 
volenti cannot erase (he duty or breach of it. (Ref Clerk ami Lind wit on 
Torts, 20th Edn.. p. 246) 

273. There is no statutory definition of contributory negligence. Ihc 
concerns of contributory negligence are now too firmly established to be 
disregarded, hut it has to be understood and applied properly. “Negligence’' 
materially contributes to injury or is regarded as expressing something which 
is a direct cause of the accident. The difference in the meaning of 
“negligence”, when applied to a claimant, on the one hand, and u> a 
defendant on the other, was pointed out by Lord Simon in Nance v. British 
Columbia Electric Railway Co. Ltd. 29 (AC at p. 611): 

“... when contributory negligence is set up as a defence, its existence 
docs not depend on any duty owed by the injured party to the ptiriy sued, 
and all that is necessary to establish such a defence is to prove ... that the 
injured party did not in his own interest take reasonable care of himself 
and contributed, by his want of care, to his own injury. For when 
contributory negligence is set up as a shield against the obligation to 
satisfy the whole of the claimant’s claim, the principle involved is that. 


2'J 1931 AC 601 : (1931) 2 All ER (PC) 
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where a man is part author of his own injury, he cannot call on the other 

party to compensate him in full.” 

a 274. The individual guilty of contributory negligence may be the 
employee or agent of the claimant, so as to render the claimant vicariously 
responsible for what he did. There could be cases of negligence between 
spectators and participants in sporting activities. However, in such matters, 
negligence itself has to be established. In cases of "contributory negligence”, 
it may not always be necessary to show that the claimant is in breach of some 
duty, hut the duty to act carefully, usually arises and the liability in an action 
could arise. {Charlesworth and Percy on Negligence, 1 Ith Edit., pp. 195 and 
206) These arc some of the principles relating to the award of compensation 
in cases of contributory negligence and in determining the liability and 
identifying the defaulter. Even if these principles are not applicable siiiclo 
sensu to the cases ol the present kind, the applied principles of contributory 
negligence akin to these principles can be applied more effectively on the 
strength of the provisions of Section 149 IPC. 

275. A negligence could he composite or contributory. “Negligence” does 
not always mean absolute carelessness, but want of such a degree of care as 
is required in particular circumstances. “Negligence” is failure to observe, for 

d the protection of the interests of another person, the degree of c.tre, 
precaution and vigilance which the circumstances justly demand, whereby 
such other person suffers injury. Normally, the crucial question on which 
such a liability depends would be whether either party could, by exercise of 
reasonable care, have avoided the consequence of other's negligence. 
Though, this is the principle stated by this Court in a ease relating to the 
e Motor Vehicles Act, 1939 in Municipal Corpn. of C/realer Bombay v. Layman 
lyer' l \ it is stated that the principle staled therein would be applicable to a 
large extent to the eases involving the principles of comribuiorv negligence 
as well. 

276. I his Court in MCO v. Uphanr Tragedy Victims /l.v.v/i.-*' while 
considering awarding of compensation to the victims who died as a result of 

f Uphaar cinema tragedy and the liability of the persons responsible, held that 
even on the principle of contributory negligence the Delhi Vidyut Board to 
whom negligence was attributable in relation to installing a transformer was 
liable to pay damages along with the licensee. Whenever an order is passed 
which remains unchallenged before the court of competent jurisdiction, then 
its execution is the obvious consequence in law. For its execution, all 
g concerned arc expected to permit implementation of such orders and, in fact, 
arc under a legal obligation to fully cooperate in the enforcement of lawful 
j orders. 

277. Article 19(l)(a) gives the freedom of speech and expression and (he 
right to assembly. Article 21 mandates that no person shall be deprived of his 

h 30 (2003) X see 73i : 2001 See (eri) 252 : AIR 2003 SC' - 1 1 X2 

31 (2011) 11 see <1X1 . AlR2012.se 100 
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life and personal liberty except according to the procedure established by 
law. However, Article 51-A imposes certain fundamental duties on the 
citizens of India. Article 38(1) provides that: a 

“38. Stale to secure a social order for the promotion of welfare of the 
people. —(1) The State shall strive to promote the welfare of the people by 
securing and protecting, as effectively as it may, a social order in which 
justice, social, economic and political, shall inform all the institutions of die 
national life. - ’ 

278. Article 51-A requires the citizens of India to abide by the b 
Constitution and to uphold the sovereignty and integrity of India. 
Article 51 -A(0 requires a citizen to safeguard public property and to abjure 
violence. An order passed under Section 144 CrPC is a restriction on 
enjoyment of fundamental rights. It has been held to be a reasonable 
restriction. Once an order is passed under Section 144 CrPC within the 
framework and in accordance with the requirements of the said section, then c 
it is a valid order which has to be respected by all concerned. Its enforcement 

is the natural consequence. 

279. In the present ease, the order was passed under Section 144 CrPC ai 

about 1J.30 p.m. whereafter the police had come to (he Ramlila Mnidan to 
serve the said order on the representatives of Respondent 4. The video and 
the footage of CCTV cameras played before this Court show that the officers d 
of the police along with the limited force had come to inform Baba Ramdev 
and/or the representatives of Respondent 4 about the passing of the said 
order, but they did not receive the requisite cooperation from that end. On the 
contrary, it is clear from the various documents before this Court that Baba 
Ramdev did not receive the order though obviously he had come to know 
about the said order. . e 

280. At the time of the incident. Baba Ramdev was sleeping in the rest 
room. Thereafter he came to the stage and when approached by the police 
officers, who were also present on the stage, he jumped into the crowd, got 
on to the shoulders of one of his followers and delivered speeches. Of course, 
there does not appear to be use of any language which was, in any way. 
provocative or was a command to his followers to get involved in clash with r 
the police. On the contrary, in his speeches, he asked the people to chant the 
gayaui mantra, maintain shanti and not to lake any confrontation with the 
police. Me exhorted that he would not advise the path of hinsa. but at the 
same time, he also stated about failure of his talks with the Government and 
the attitude of the Government on the issues that he had raised and also staled 
that “Babaji will go only if people wanted and the God desires it.’’ After some 9 
time. Baba Ramdev climbed on to the stage and thereafter, disappeared. In 
the CCTV cameras, Baba Ramdev is not seen thereafter. 1 Ic did not tlisclo.se 

to his followers (hat he was leaving and what path they should follow. This 
suspense and commotion on the stage added fuel to the fire. Thereafter, the 
scenes of violent protest and clash between the police and the followers 
occuncd at the site. h 
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281. 1'hc legality and correctness of the order passed under Section 144 
CrPC was not challenged by Respondent 4 and, in fact, it remains 

a unchallenged till date. Of course, the attempt on the part of the authorities to 
enforce the order forthwith, practically frustrated (he rigbr available to 
Respondent 4 under law i.c. preferring of an appeal or a revision under the 
provisions of CrPC. 

282. 13c that as it may, the fact that when an order was. passed by die 
authorities competent to pass such an order, it was expected of all concerned 

b to respect the order lawfully passed and to ensure that the situation at the site 
was not converted into a tragedy. All were expected to cooperate in the larger 
interest of the public. The police was concerned with the problem of law and 
order while Respondent 4 and Baba Ramdev certainly should have been 
concerned about the welfare of their followers and the large gathering present 
at the Ramlila Maidan. Thus, to that extent, the police and Respondent 4 
c ought to have acted in tandem and ensured that no damage to the person or 
property should lake place, which unfortunately did not happen. 

283. Keeping in view the stature and respect that Baba Ramdev enjoyed 
with his followers, he ought to have exercised the moral authority of his 
office in the welfare of the people present. There exists a clear constitutional 
duty, legal liability and moral responsibility to ensure due implementation of 

d lawful orders and to maintain the basic rule of law. It would have served the 
greater public purpose and even the purpose of the protests for which the 
rally was being held, if Baba Ramdev had requested his followers to 
instantaneously leave the Ramlila Maidan peacefully or had assured the 
authorities that the morning yoga programme or protest programme would be 
cancelled and the people would he requested to leave for their respective 
e places. Absence of performance of this duty and the gesture of Baba Ramdev 
led to an avoidable lacerating episode. 

284. Even if the Court takes the view that there was undue haste, 
adamancy and negligence on the part of the police authorities, then also it 
cannot escape to mention that to this negligence, there is a contribution by 

^ Respondent 4 as well. The role of Baba Ramdev at that crucial juncture could 
have turned the tide and probably brought a peaceful end rather than the 
heart-rending end of injuries and unfortunate death. Even if it is assumed that 
the action of the police was wrong in law. it gave no right to others to commit 
any ol fence injuria non exnisal injuria m, 

285. livery law-abiding citizen should respect the law and must stand in 
g conformity with the rule, be as high an individual may be. Violation of orders 

has been made punitive under the provisions of Section 188 I PC. but still in 
other allied proceedings, it would result in fastening the liability on all 
contributory partners, may be vicariously, but the liability certainly would 
extend to ail the defaulting parties. For these reasons, I have to lake a view 
that in the circumstances of the ease. Baba Ramdev and the office-hearers of 
fj Respondent 4 have contributed to the negligence leading to the occurrence in 
question and are vicariously liable for such action. 
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Findings and directions 

286.1. In discharge of its judicial functions, the courts do not strike down 
the law or quash the State action with the aim of obstructing democracy in a 
the name of preserving democratic process, but as a contribution to the 
governmental system, to make it fair, judicious and transparent. The courts 
take care of interests which are not sufficiently defended elsewhere and/or of 
the victims of State action, in exercise of its power of judicial review. 

286.2. In my considered view, in the facts of the present case, the State 
and the police could have avoided this tragic incident by exercising greater b 
restraint, patience and resilience. The orders were passed by the authorities in 
undue haste and were executed with force and overzealousness, as if an 
emergent situation existed. The decision to forcibly evict the innocent public 
sleeping at the Ramlila Ground in the midnight of 4-6-2011/5-6-2011. 
whether taken by the police independently or in consultation with the 
Ministry of Home Affairs is amiss and suffers from the element of c 
arbitrariness and abuse of power to some extent. The restriction imposed on 
the right to heedom of speech and expression was unsupported by cogent 
reasons and material facts. It was an invasion of the liberties and exercise of 
fundamental freedoms. The members of the assembly had legal protections 
available to them even under the provisions of CrPC. Thus, the restriction 
was unreasonable and unwarrantedly executed. The action demonstrated the d 
might of the State and was an assault on the very basic democratic values 
enshrined in our Constitution. Except in eases of emergency or the situation 
uncxceptionably demanding so, reasonable noiicc/lime for execution of the 
order or compliance with the directions issued in the order itself or in 
furtherance thereto is the prerequisite. It was primarily an error of 
performance ol duty both by the police and Respondent 4 hut the ultimate e 
sufferer was the public at large. 

286.3. Emm the lacts and circumstances that emerge from the record 
before this Court, it is evident that it was not a ease of emergency. The police 
have tailed to establish that a situation had arisen where there was imminent 
need to intervene, having regard to the sensitivity and perniciously perilous 
consequences that could have resulted, if such harsh measures had not been ^ 
taken forthwith. 

286.4. The Stale has a duty to ensure fulfilment of the freedom enshrined 
in our Constitution and so it has a duty to protect itself against certain 
unlawful actions. It may, therefore, enact laws which would ensure such 
protection. The rights and the liberties arc not absolute in nature and 
uncontrolled in operation. While placing the two, the rule of justice and fair 3 
play requires thaL Slate action should neither he unjust nor unfair, lest it 
attracts the vice of unreasonableness or arbitrariness, resultancty vitiating the 
law, the procedure and the action taken thereunder. 

286.5. It is neither correct nor judicially permissible to say that taking of 
police permission for holding of dhamas, processions and rallies of (he ^ 
present kind is irrelevant or not required in law. Thus, in my considered 
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opinion, the requirement of associating police, which is an important organ 
of the State for ensuring implementation of the rule of law, while holding 
a such large-scale meetings, dharnas anti protests, would not infringe the 
fundamental rights enshrined under Articles 19(l)(a) and 19(l)(/7> of the 
Constitution. This would squarely fail within the regulatory mechanism of 
reasonable restrictions, contemplated under Articles 19(2) and 19(3). 
Furthermore, it would help in ensuring due social order and would also not 
impinge upon the rights of others, as contemplated under Article 21 of the 
b Constitution of India. The police authorities, who are required to maintain the 
social order and public tranquillity, should have a say in the organisational 
matters relating to holding of dharnas, processions, agitations and rallies of 
the present kind. However, such consent should be considered in a very 
objective manner by the police authorities to ensure the exercise of the right 
to freedom of speech and expression as understood in its wider connotation, 
c rather than use the power to frustrate or throttle the constitutional right. 
Refusal and/or withdrawal of permission should be for valid and exceptional 
reasons. The executive power, to cause a restriction on a constitutional right 
within (lie scope of Section 144 CrPC. has to he used sparingly and very 
cautiously. The authority of the police to issue such permission has an inbuilt 
element of caution and guided exercise of power and should be in the interest 
d of the public. Such an exercise of power by the police should he aimed at 
attainment of fundamental freedom rather than improper suppression of the 
said right. 

286.6. I have held that Respondent 4 is guilty of contributory negligence. 
The Trust and its representatives ought to have discharged their legal and 
moral duly and should have fully cooperated in the effective implementation 

s o( a lawful order passed by the competitive authority under -Section 144 
CrPC. Due to the stature that Baba Ramdev enjoyed with his followers, it 
was expected of him to request the gathering to disperse peacefully and leave 
the Ramlila Maidan. He ought not have insisted on continuing with his 
activity at the place of occurrence. Respondent 4 and all its representatives 
were bound by the constitutional and fundamental duty to safeguard public 
/ property and to abjure violence. Thus, there was legal and moral duty east 
upon the members of the Trust lo request and persuade people to leave the 
Ramlila Maidan which could have obviously avoided the confrontation 
between the police and the members o! the gathering at the Ramlila Maidan. 

286.7. As difheull as it is lo anticipate the right to any freedom or liberty 
without any reasonable restriction, equally difficult it is to imagine the 

9 existence of a light not coupled with a duty. The duty may be a direct or an 
indirect consequence of a fair assertion of the right. Part III of the 
Constitution, although confers rights, duties, regulations and restrictions arc 
inherent thereunder. It can be stated with certainty that the freedom of speech 
is the bulwark of democratic Government. This freedom is essential for the 
appropriate functioning of the democratic process. The freedom of speech 
h and expression is regarded as the first condition of liberty in the hierarchy of 
liberties granted under our constitutional mandate. 


j 

I 


259 







;Q N LI N E? 

True Print" 


SCC OnLine Web Edition, Copyright ©2015 
Page 112 Friday. July 17. 2015 ' 

Printed For: Shyam Divan 

SCC OnLine Web Edition: htlp:/Avww.sccortline.com 
TnjePrint lu source: Supreme Court Cases 


i 12 SUPREME COURT CASES (2012) 5 SCC 

286.8. It is indisputable that the provisions of Section 144 CrPC arc 
attracted in emergent situations. Emergent power has to be exercised for the 
purposes of maintaining public order. The material facts, therefore, should a 
demonstrate that the action is being taken for maintenance of public order, 
public tranquillity and harmony. 

286.9. Even if an order under Section 144 CrPC had to be given effect to. 
still Respondent 4 had a right to stay at the Ramlila Maidan with permissible 
number of people as the land owning authority, MCD had not revoked its 
permission and the same was valid till 20-6-201J. The chain of events reveals b 
that it was a case of police excesses and, to a limited extent, even abuse of 
power. 

286.10. From the material placed before the Court, I am unable to hold 
that the order passed by the competent authority and execution thereof arc 
mala fide in law or in fact or is an abdication of power and functions by the 
police. The action, of course, partially suffers from the vice of arbitrariness c 
but every arbitrary action necessarily need not be mala fide. Similarly every 
incorrect decision in law or on facts of a given case may also not be mala fide 
but every mala fide decision would be an incorrect and impermissible 
decision and would be vitiated in law. Upon raking into consideration the 
cumulative effect of the affidavits filed on record and other documentary 
evidence, I am unable to dispel the argument that the decision of the Ministry ^ 
of Home Affairs, Union of India reflected its shadow on the decision-making 
process and decision of the police authorities. 

286.11. I also find that there would be no illegality if the police 

authorities had acted in consultation with the Union Ministry as it is the 
collective responsibility of various Departments of the State to ensure 
maintenance or law and order and public safety in the Slate. ' e 

286.12. Every person/body to whom such permission is granted, shall 
give an undertaking to the authorities concerned that he/it will cooperate in 
carrying out their duty and any lawful orders passed by any competent 
court/authoriiy/lorum at any stage of the commencement of an agitation/ 
dharna/proccssion and/or period during which the permission granted is j 
enforced. This, of course, shall he subject to such orders as may be passed by 
the court of competent jurisdiction. 

286.13. Even on the touchstone of the principle of “in tenorem", 1 am of 
the view that the police have not acted with restraint or adhered to the 
principle of “least invasion” with the constitutional and legal rights available 

to Respondent 4 and the members of the gathering at the Ramlila Maidan. g 

286.14. The present case is a glaring example of trust deficit between the 
people governing and the people to be governed. Greater confidence needs to 
be built between the authorities in power and the public at large. Thus. I hold 
and direct that while considering the “threat perception” as a ground for 
revoking such permissions or passing an order under Section 144 CrPC. 
“care perception" has to be treated as an integral pail thereof. ‘ Care h 
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perception” is an obligation of the State while performing its constitutional 
duty and maintaining social order. 

a 286.15. It is unavoidable for this Court to direct that the police 
authorities should take such actions properly and strictly in accordance with 
the guidelines, standing orders and the rules applicable thereto. It is not only 
desirable but also a mandatory requirement of the present day that the Slate 
and the police authorities should have a complete and effective dispersement 
plan in place, before evicting the gathering by use of force from a particular 
b place, in furtherance to an order passed by an executive authority under 
Section 144CrPC. 

286.16. This is not a ease where the court can come to the conclusion 
that the entire police force has acted in violation to the Rules, standing orders 
and has fallen astray in their uncontrolled zeal of forcibly evicting innocent 
public from the Ramlila Maidan. There has to be a clear distinction between 

c the cases of responsibility of the force collectively and the responsibility of 
individual members of the forces. I find from the evidence on record that 
some of Lhc police offtcers/personncl were very cooperative with the 
members of the assembly and helped them to vacate the Ramlila Maidan 
while others were violent, inflicted cane injuries, threw bricks and even used 
tear gas shells, causing fire on the stage and total commotion and confusion 
d amongst the large gathering at the Ramlila Maidan. Therefore, these two 
classes of police force have to be treated differently. 

286.17. Ihus, while directing the State Government and the 
Commissioner of Police to register and investigate eases of criminal acts and 
olfcnccs, destruction of private and public property against the poliec 
officers/personnel along with those members of the assembly, who threw 
bricks at the police force causing injuries to the members of the force as well 
as damage to the property, 1 issue the following directions: 

286.17(«) Take disciplinary action against all the erring poliec officers/ 
personnel who have indulged in brickbatting, have resorted to lathi-charge 
and excessive use of tear gas shells upon the crowd, have exceeded their 
f authority or have acted in a manner not permissible under the prescribed 
procedures. Rules or the standing orders and their actions have an element of 
criminality. This action shall be taken against the officcr/pcrsonncl 
irrespective of what ranks they hold in the hierarchy of police. 

286.17(&) The police personnel who were present in the panda] and still 
did not help the evacuation of the large gathering and in transportation of sick 
g and injured people to the hospitals have, in my opinion, also rendered 
themselves liable for appropriate disciplinary action. 

286.17(c) I he police shall also register criminal cases against the police 
personnel and members of the gathering at the Ramlila Ground (whether they 
were followers of Baba Ramdev or otherwise) who indulged in damage to the 
property, brickbatting, etc. All these eases have already been reported to 
h Police Station Kamla Market. The poliec shall complete the investigation and 
file a report under Section 173 CrPC within three months from today. 
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286.18. I also direct that the persons who died or were injured in this 
unfortunate incident should be awarded ad hoc compensation. Smi Rajbala. 
who got spinal injury in the incident and subsequently died, would he entitled a 
to the ad hoc compensation of Rs 5 lakhs while persons who suffered 
grievous injuries and were admitted to the hospital would be entitled to 
compensation of Rs 50,000 each and persons who suffered simple injuries 
and were taken to the hospital but discharged after a short while would be 
entitled to a compensation of Rs 25,000 each. 

286.19. For breach of the legal and moral duty and for its contributory b 
negligence, the consequences of financial liability would also pass, though to 

a limited extent, upon Respondent 4 Trust as well. Thus, I direct that in cases 
of death and grievous hurt, 25% of the awarded compensation shall be paid 
by the Trust. The said amount shall he paid to the Commissioner of Police, 
who in turn, shall issue a cheque for the entire amount in favour of the 
injured or the person claiming for the deceased. c 

287. The compensation awarded by this Court shall be treated as ad hoc 
compensation and in the event, the deceased or the injured persons or the 
persons claiming through them institute any legal proceedings for lhai 
purpose, the compensation awarded in this judgment shall be adjusted in 
those proceedings. 

288. The view expressed by me in this judgment is prima facie and is ^ 
without prejudice to the rights and contentions of the parties that may he 
available to them in accordance wiih law. The suo motu petition is disposed 

of with above directions while leaving the panics to bear their own costs. 

289. This Court would be failing in its duty if appreciation is not placed 
on record for the proficient contribution made and adroit assistance rendered 

by Dr Rajeev Dhavan, learned amicus curiae, Mr R.F. Nariman, learned 8 
Solicitor General of India, Mr P.P. Malhotra, learned Additional Solicitor 
General, Mr l larish N. Salve, Mr P.H. Parckh, Mr Ram Jethmalani, learned 
Senior Advocates, other learned counsel assisting them and all other counsel 
appearing in their own right. 

Dr B.S. CltAUHAN, ^concurring )— Having hud the advantage of going / 
through the lucid and elaborately discussed judgment of my esteemed 
Brother Justice Swatantcr Kumar, ! feet encouraged to contribute to this 
pronouncement in my own humble way on the precious issues of liberty and 
freedom, guaranteed to our citizens as fundamental rights under the 
Constitution anti the possible lawful restrictions that can be imposed for 
curtailing such rights. The legality of the order passed under Section 144 g 
C'rPC by the Assistant Commissioner of Police, Kamla Market, Central 
District, Delhi is also subject to legal scrutiny by me in these proceedings to 
find out as to whether the said order is in conformity with the provisions of 
Section 144 CrPC read with Section 134 thereof and Delhi Police Standing 
Order 309. 

291. I respectfully agree with all the observations and the findings h 
recorded by my colleague and I also concur with the observation that the 
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findings recorded on the sufficiency of reasons in the order dated 4-6-2011 
arc tentative which could have been challenged if they so desired before the 
a appropriate forum in proper proceedings. Nonetheless, the reservations that 1 
have about State Police action vis-ti-vis the incident in question and my 
opinion on the curtailment of the right of privacy of sleeping individuals has 
to be expressed as it directly involves the tampering of inviolate rights, that 
arc protected under the Constitution. Proceedings under Section 144 CrPC, 
even if resorted to on sufficient grounds, the order could not be implemented 
b in such an unruly manner. Such a power is invoked to prevent the breach of 
peace and not to breach the peace itself. 

292. Baba Ramdcv along with his large number of followers and 
supporters performed a shanti paath at about 10 p.m. on 4-6-2011, 
whereafter, all those who had assembled and stayed back, went to sleep 
under tents and canopies to again get up in the morning the next day at about 

c 4 a.m. to attend the schedule of ashtang yoga training to be conducted by 
Baba Ramdcv, Just after midnight, at about 12.30 a.m. on 5-6-2011. a huge 
contingent of about more than a thousand policemen surrounded the 
encampments while everybody was fast asleep inside. There was a sizeable 
crowd of about 20,000 persons who were sleeping. They were forcibly 
woken up by the police, assaulted physically and were virtually thrown out of 
d their tents. This was done in the purported exercise of the police powers 
conferred under Section 144 CrPC on the strength of a prohibitory order 
dated 4-6-2011 passed by the Assistant Commissioner of Police as mentioned 
hereinabove. 

293. The manner in which the said order came to be implemented, raised 
a deep concern about the tyrannical approach of the administration and this 

e Court took cognizance of the incident calling upon the Delhi Police 
administration to answer this cause. The incident had ushered a huge uproar 
and an enormous tirade of criticism was flooded, bringing to our notice the 
said unwarranted police action, that loo, even without following the 
procedure prescribed in law. 

f 294. The question is as to whether such an order stands protecled under 
the restriction clause of Article 19 of the Constitution of India or does it 
violate the rights of a peaceful sleeping crowd, invading and intruding their 
privacy during sleep hours. The incident also raises serious questions about 
the credibility of the police act, the procedure followed for implementation of 
a prohibitory order and the justification thereof in the given circumstances. 
g 295. The right to peacefully and lawfully assemble together and to freely 
express oneself coupled with the right to know about such expression is 
guaranteed under Article 19 of the Constitution of India. Such a right is 
inherent and is also coupled with the right to freedom and liberty which have 
been conferred under Article 21 of the Constitution of India. 

296. The background in which the said assembly has gathered has 
h already been explained in the judgment delivered by my learned Brother and, 
therefore, it is not necessary to enter into any further details thereof. The fact 
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remains that implementation of the promulgated prohibitory orders was taken 
when the crowd was asleep. The said assembly per se, at that moment, did 
not prima facie reflect any apprehension of eminent threat or danger to public a 
peace and tranquillity nor was any active demonstration being performed at 
that dead hour of night. The police, however, promulgated the order on the 
basis of an alleged information received that peace and tranquillity of that 
area would be disturbed and people might indulge in unlawful activities. The 
prohibitory order also recites that conditions exist that unrestricted holding of 
a public meeting in the area is likely to cause obstruction to traffic, danger to b 
human safety and disturbance of public tranquillity and in order to ensure 
speedy action for preventing any such danger to human life and safety, the 
j order was being promulgated. 

297. The order further recites that since the notice for the promulgation 
cannot be served individually as such it shall be published for information 
through the press and by affixing the copies on the noticeboard of the office c 
of the police officials, administration and police stations, including the 

. Municipal Corporation offices. 

298. No doubt, the law of social control is preserved in the hands of the 
State, but at the same time, protection against unwarranted governmental 
invasion anti intrusive action is also protected under the laws of the country. 
Liberty is definitely no licence and the right of such freedom is not absolute d 
but can be regulated by appropriate laws. The freedom from official 
interference is, therefore, regulated by law but law cannot be enforced for 
crippling the Irecdom merely under the garb of such regulation. The police or 
the administration without any lawful cause cannot make a calculated 
interference in the enjoyment of (he fundamental rights guaranteed to the 
citizens of this country. As to what was material to precipitate .such a s 
prohibitory action is one aspect of (he matter, but what is more important is 
the implementation of such an order. This is what troubles me in the 
background that a prohibitory order was sought to be enforced on a sleeping 
crowd and not a violent one. My concern is about the enforcement of the 
order without any announcement as prescribed for being published or by its 
affixation in terms of Delhi Police Standing Order 309 read with Section 134 1 
Ci PC. 

299. It is believed that a person who is sleeping, is half dead. His mental 
faculties arc in an inactive stale. Sleep is an unconscious state or condition 
regularly and naturally assumed by man and other living beings during which 
ihc activity of the nervous system is almost or entirely suspended. It is the 
state of slumber and repose. It is a necessity and not a luxury. It is essential 9 
for optimal health and happiness as it directly affects the quality of life of an 
individual when awake inducing his mental sharpness, emotional balance, 
creativity and vitality. 

300. Sleep is, ihcrelore, a biological and essential ingredient of the basic 
necessities of life. If this sleep is disturbed, the mind gets disoriented and it 
disrupts the health cycle. If this disruption is brought about in odd hours 
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preventing an individual from getting normal sleep, it also causes energy 
disbalance, indigestion and also affects cardiovascular health. These 
a symptoms, therefore, make sleep so essential that its deprivation would result 
in mental and physical torture both. It has a wide range of negative effects. It 
also impairs the normal functioning and performance of an individual which 
is compulsory in day-to-day life of a human being. Sleep, therefore, is a self- 
rejuvenating element of our life cycle and is, therefore, part and parcel of 
human life. The disruption of sleep is to deprive a person of a basic priority. 
b resulting in adverse metabolic effects. It is a medicine for weariness which if 
impeded would lead to disastrous results. 

301. Deprivation of sleep has tumultuous adverse effects. It causes a stir 
and disturbs the quiet and peace of an individual’s physical state, A natural 
process which is inherent in a human being if disturbed obviously affects 
basic life. It is for this reason that if a person is deprived of sleep, the effect 

c thereof, is Ircaicd to be torturous. To take away the righl of natural rest is also 
therefore violation of a human right. It becomes a violation of a fundamental 
right when it is disturbed intentionally, unlawfully and for no justification. 

302. To arouse a person suddenly, brings about a feeling of shock and 
benumbness. The pressure of a sudden awakening results in almost a void of 
sensation. Such an action, therefore, does affect the basic life of an 

^ individual. The state of sleeping is assumed by an individual when he is in a 
safe atmosphere. It is for this reason that this natural system has been inbuilt 
by our creator to provide relaxation to a human being. The muscles arc 
relaxed and this cycle has a normal recurrence every night and lasts for 
several hours. This necessity is so essential that even all our transport 
systems provide for facilities of sleep white travelling. Sleep -is therefore, 
e both, life and inherent liberty which cannot be taken away by any 
unscrupulous action. 

303. An Irish proverb goes on to say that the beginning of health is 
sleep. The slate of sleep has been described by Homer in the famous epic 
Hind as “sleep is the twin of death”. A person, therefore, ctmnol he presumed 

^ to be engaged in a criminal aciivity or an activity to disturb peace of mind 
when asleep. Aristotle, the great Greek philosopher has said that ail men arc 
alike when asleep. To presume that a person was scheming to disrupt public 
peace while asleep would be unjust and would be entering into the dreams of 
that person. 

304. I am bewildered to find out as to how such declaration of the 
g intention to impose the prohibition was affected on a sleeping crowd. There 

may he a reason available to impose prohibitory orders calling upon an 
assembly to disperse, but to me, there does not appear to be any plausible 
reason for the police to resort to blows on a sleeping crowd and to throw 
them out of their encampments abruptly. The affidavits and explanation given 
do not disclose as to why the police could not wait till morning and provide a 
^ reasonable time to this crowd to disperse peacefully. The undue haste caused 
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a huge disarray and resuiicd in a catastrophe that was witnessed on media 
and television throughout the country. 

305. 1 fail to find any explanation for the gravity or die urgent situation a 
requiring such an emergent action at this dark hour of midnight. T, therefore, 

in the absence of any such justification have no option but to deprecate such 
action and it also casts a serious doubt about the existence of the sufficiency 
of reasons for such action. The incident in this litigation is an example of a 
weird expression of the desire of a tyrannical mind to threaten peaceful life 
suddenly for no justification. This coupled with what is understood of sleep 5 
hereinbefore, makes it clear that the precipitate action was nothing but a clear 
violation of human rights and a definite violation of procedure for achieving 
the end of dispersing a crowd. 

306. Article 355* of the Constitution provides that the Government of 
every State would act in accordance with Ihc provisions of the Constitution. 

The primary task of the Stale is to provide security to all citizens without c 
violating human dignity. Powers conferred upon the statutory authorities 
have to he, perforce, admitted. Nonetheless, the very essence of 
constitutionalism is also that no organ of the State may arrogate to itself 
powers beyond what is specified in the Constitution. (Vide UVK Industries 
Ltd. v. /TO 1 - and Nundini Sttndeir v. State of ChhattisgarlP* .) 

307. In Modhav Rao Jivoji Rao Scindia v. Union of India** this Court a 
held that: (SCC p. 131, para 44) even 

“in civil commotion, or even in war or peace, the State cannot act 
‘catastrophically’ outside the ordinary law and there is legal remedy for 
its wrongful acts against its own subjects or even a friendly alien within 
the State".** 

308. In Molded Pi 1 da in pat Sugar Mills Co. Ltd. v. State of U.R* S , this a 

Court held (hat rule of law means, no one, howsoever high or low, is above 
the law. Everyone is subject to the law fully and completely as any other and 
the Government is no exception. Therefore, the State authorities arc under a 
legal obligation to act in a manner that is fair and just. It has to act honestly 
and in good faith. The purpose of the Government is always to serve the 
counriy and ensure public good. (See also D.K. Basil v. State ofW.B. {( ’) / 

309. Privacy and dignity of human life has always been considered a 
fundamental human right of every human being like any other key values 
such as freedom of association and freedom of speech. Therefore, every act 
which offends or impairs human dignity tantamount!; to deprivation pro tanlo 

* Ed.: Article 3.55 imposes a duly on Ihc Union 10 protect every Slate against external aggression 
and interred disturbance ant! lo ensure that the Government of every State is carried on in 9 
accordance with tire provisions of the Constitution. 

32 (201!) 4 SCC 36 

33 (201)) 7 SCC 547 : (2011) 2 SCC (L&S) 762 : AIR 2011 SC 2839 

34 (1971) 1 SCC .85 : AIR 1971 SC 530 

■* Erl.: Stale nf Sauinsliirti v. Menum Haji Ismail llnji Viiliwohaiiinieil AIR 1959 SC 13H3 at 
p. 1387. para 10. 

35 (1979) 2 SCC' 109 : 1979 SCC ( fax) 144 : AIR 1979 SC 621 

36 (1997) I SCC 116: 1997 SCC (Cri) 92 : AIR 1997 SC 610 
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of his tight to live and the State action must be in accordance with 
reasonable, fair and just procedure established by law which stands the test of 
a other fundamental rights. (Vide Francis Cara lie Mullin v. UT of Delhi* 1 .) 

310. I lie Constitution does not merely speak of human rights protection. 
It is evident from the catena of judgments of this Court that it also speaks of 
preservation and protection of man as well as animals, all creatines, plants, 
rivers, hills and environment. Our Constitution professes for collective life 
and eollcciivc responsibility on the one hand and individual rights and 

b responsibilities on the other hand. In Khanik Singh v. State of U.P.™ and 
Gobind v. State of M.P. 39 this Court held that right to privacy is a part of life 
under Article 21 of the Constitution which has specifically been reiterated in 
People ’s Union for Civil Liberties v. Union of India* 0 , wherein this Court 
held: (Kharak Singh case™, AIR p. 1302, para 17) 

"17. ... We do not entertain any doubt that the word 'life’ in Article 
c 21 bears the same signification. Is then the word ‘personal liberty’ to be 
construed as excluding from its purview an invasion on the pan of the 
police of the sanctity of a man’s home and an intrusion into his personal 
security and his right to sleep which is the normal comfort and a dire 
necessity for human existence even as an animal? It might not be 
inappropriate to refer here to the words of the Preamble to thi¬ 
ef Constitution that it is designed to ‘assure the dignity of the individual’ 
and ibcicforc of those cherished human values as the means of ensuring 
his lull development and evolution. We are referring to these objectives 
ol the I Tamers merely to draw attention to the concepts underlying the 
Constitution which would point to such vital words as ‘personal liberty' 
having to be construed in a reasonable manner and to be attributed that 
e sense which would promote and achieve those objectives and by no 
means to stretch the meaning of the phrase to square, with any 
preconceived notions or doctrinaire constitutional theories." 

(emphasis added) 

311. The citi7.ens/persons have a right to leisure, to sleep, not to hear and 
to i cmain silent. The knock at the door, whether by day or by night, as a 

/ prelude to a search without authority ol law amounts to be police incursion 
into privacy and violation of fundamental right of a citizen. (See Wolf v. 
Colorado * 1 .) 

312. Right to privacy has been held to be a fundamental right of tile 
citizen being an integral part ol Article 21 of the Constitution of India by (his 
Court. Illegitimate intrusion into privacy of a person is not permissible as 

9 right to privacy is implicit in the right to life and liberty guaranteed under our 
Consii in lion. Such a right has been extended even to woman of easy virtues 
as she has been held to be entitled to her right of privacy. However, right of 

17 (19BI) 1 see 608 : 1981 SCC (Cii) 212 : AIK 19X1 SC 716 
38 AIR 1963 SC 1295 : (1963) 2 Cii IJ 329 
h 39 (1975) 2 SCC 198 : 1975 SCC (Cri). 168 : AIR 1975 SC 1378 
•10 (1997) I SCC 301 : AIR 1997 SC 568 
41 93 Liu) 1782 : 338 US 25(1949) 
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privacy may not be absolute and in exceptional circumstance particularly 
surveillance in consonance with the statutory provisions may not violate such 
a right. [Vide Malak Singh v. Stale of P&H 42 , Slate of Maharashtra v. a 
Madhukar No ray an Mardikar 45 , R. Rajagopal v. State of T.N. 44 , People’s 
Union for Civil Liberties v. Union of India 40 , Mr 'X' v. Hospital ‘Z’ 45 , 
Sharda v. DharmpaP 6 , People’s Union for Civil Liberties v. Union of India 47 ’, 
District Registrar and Collector v. Canara Bank 48 , Bhavesh Jayanti Lakhani 
V- State of Maharashtra 49 and Selvi v. State of Kama taka 50 .\ 

313. In Ram Jethmahmi v. Union of India 51 , this Court dealt with the b 
right of privacy elaborately and held as under: (SCC pp. 35-36, paras 83-84) 

“S3. Right to privacy is an integral part of right to life. This is a 
cherished constitutional value, and it is important that human beings be 
allowed domains of freedom that arc lice of public scrutiny unless they 
act in an unlawful manner. ... Ihe solution for the problem of abrogation c 
of one zone of constitutional values cannot be the creation of another 
zone of abrogation of constitutional values. 

84. ... The notion of fundamental rights, such as a right to privacy as 
pan of right to life, is not merely that the Slate is enjoined from 
derogating from them. It also includes the responsibility of the State to 
uphold them against the actions of others in the society, even in the d 
context of exercise of fundamental rights by those others.” 

314. The courts have always imposed the penalty on disturbing peace of 
others by using ihe amplifiers or beating the drums even in religious 
ceremonies. [Vide Rabin Mukherjee v. State of W.B. 52 , Burra bazar Fire 
Works Dealers Assn. v. Commr. of Police 55 . Church of God (Full Gospel) in 
India v. K.K.R. Majestic Colony Welfare Assn. 54 and Noise Pollution (7), In 6 
re ^-\ In the later judgment, this Court issued several directions including 
banning of using the fireworks or lire crackers except between 6.00 a.m. ami 
10.00 p.m. there shall no use ol lire crackers in silence zone i.c. within the 


42 (1981) ] SCC' 120 : 1981 SCC (Cri) 169 : AIR ]9KI SC 7611 / 

43 (1991) I SCC 57 : 1991 SCC (Cri) 1 : AIR 1991 SC207 

44 (1994) 6 SCC 632 : AIR 1995 SC 264 
40 (1997) I SCC 301 

45 (1998) 8 SCC 296 

46 (2003) 4 SCC 19.3 

47 (2003) 4 SCC 399 : AIR 2003 SC 2363 

48 (2005) I SCC 496 

49 (2009) 9 SCC 551 : (2010) 1 SCC (Cri) 47 

50 (2010) 7 SCC 263 : (2010) 3 SCC (Cri) 1 : AIR 2010 SC 1974 

51 (2011) S SCC 1 : (2011) 3 SCC (Cri) 310 

52 AIR 1985 C:.l 222 

53 AIR 1998 Cal 121 

54 (2000) 7 SCC 282 :2000 SCC (Cri) 1350 : AIR 2000 SC 2773 

55 (2<X>5) 8 SCC 796 : AIR 2006 SC 348 
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tircti less than 100 metres around hospitals, educational institutions, courts, 
religious places. 

a 315. It is in view of this fact that, in many countries there are complete 
night curfews (at the airport i.c. banning of landing and taking off between 
the night hours), for the reason that the concept of sound sleep has been 
associated with sound health which is an inseparable facet of Article 21 of 
the Constitution. It may also be pertinent to mention here that various 
statutory provisions prohibit the arrest of a judgment-debtor, a woman in the 
o night and restrain to enter in the night into a constructed area suspected io 
have been raised in violation of the sanctioned plan, master plan or zonal 
plan for the purpose of survey or demolition. (See Section 55 of the Code of 
Civil Procedure, Section 46(4) CrPC, and Sections 25 and 42 of the U.P. 
Urban Planning and Development Act, 1973.) 

316. While determining such matters the crucial issue in fact is not 
c whether such rights exist, but whether the State has a compelling interest in 
the regulation of a subject which is within the police power of the State. 
Undoubtedly, reasonable regulation of time, place and manner of the act of 
sleeping would not violate any constitutional guarantee, for the reason that a 
person may not claim that sleeping is his fundamental right, and therefore, he 
has a right to sleep in the premises of the Supreme Court itself or within the 
precincts oj Piuiiamcnt. More so, 1 am definitely not dealing herein with the 
lights of homeless persons who may claim right to sleep on footpath or 
public pi cutises but restrict the case only to the extent as under what 
circumstances a sleeping person may be disturbed and I am of the view that 
the State authorities cannot deprive a person of that right anywhere and ;ii all 
times. 

e 317. While dealing with the violation of human rights by police ol'Jicials. 
this Court in Jn.spal Sin ah v. Slaw of Punjab™, held as under: (SCC n IP 
parti 26) 

26. I he right to life has rightly been characterised as 1 “supreme” 
and basic”; it includes both so-called negative and positive obligations 
f for the State’. The negative obligation means the overall prohibition on 
arbitiary dcpiivation of life. In this context, positive obligation requires 
(hat the Slate lias an overriding obligation to protect the right to life of 
every person within its territorial jurisdiction." 

318. 1 hus. it is evident that right of privacy and the right to sleep have 
always been treated to be a fundamental right like a right to breathe, to eat. to 

g drink, to blink, etc. 

319. Section 144 CrPC deals with immediate prevention and speedy 
remedy. Therefore, before invoking such a provision, the statutory authority 
must be satislied regarding the existence of the circumstances showing the 
necessity ol an immediate action. I he sine qua non for an order under 
Section 144 Cl PC is urgency requiring an immediate and speedy intervention 

h b 7 passing ol an order, flic order must set out the material facts of the 


5ft (2012) 1 SCC 10: (2012) I SCC (eri) t 
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situation. Such a provision can be used only in grave circumstances for 
maintenance of public peace. The efficacy of the provision is to prevent some 
harmful occurrence immediately. Therefore, the emergency must he sudden 
and the consequences sufficiently grave. 

320. The disobedience of the propitiatory (sic prohibitory) order becomes 
punishable undci Section 18S IPC only “if such disobedience causes or tends 
to cause obstruction, annoyance or injury, or risk of obstruction,-annoyance 
or injury, to any persons lawfully employed" or “if such disobedience causes 
or tends to cause danger to human life, health or safety, or causes or tends to 
cause riot or allray”. Disobedience of an order promulgated by a public 
servant lawfully empowered will not be an offence unless such disobedience 
leads to enumerated consequences stated under the provision of Section 188 
IPC. More so, a violation of the propitiatory (sic prohibitory) order cannot be 
taken cognizance of by the Magistrate who passed it. He has to prefer a 
complaint about it as provided under Section 195(1)(«) CrPC. A complaint is 
not maintainable in the absence of allegation of danger to life, health or 
safety or of riot or affray. 

321. Section 144 CrPC itself provides the mode of sendee of the order in 
the manner provided by Section 134 CrPC. Section 134 CrPC reads as under: 

“134. Service or notification of onler.~( |) The order shall, ir 
practicable, be served on the person against whom it is made, in the manner 
herein provided for service of a summons. 

(2) If such order cannot be so served, ii shall be notified by 
proclamation, published in such manner as the State Government may. by 
rules, direct, and a copy thereof shall be stuck up at such place or places as 
may be finest for conveying the information to such persons.” 

322. Delhi Police Standing Order 309 Regulation of Processions anti 
Rallies prescribe the mode of service of the order passed under Section 144 
CrPC, inter alia: 

“309. (5) Arrangement at the place of demonstration should include the 
following: 

(<i) Display of banner indicating promulgation of Section 144 CrPC. 
(b) At least 2 vidcograpbers be available on either side of the 

demonstration to capture both demonstrators as well as police 

rcsponsc/aciion. 

(/.) Location of ambulance/PCR vans for shifting injured persons. 

(cl) Loud hailers should be available. 

(6) Repeated use of PA system, a responsible officer appealing/advising 
the leaders and demonstrators to remain peaceful and come forward for 
memorandum/deputution, etc. or court arrest peacefully. Announcements 
should be vidcographcd. 

(7) If they do not follow appeal and turn violent declare the assembly 
unlawful on PA system and vidcograph. 

(8) Warning on PA system prior to use of any kind of force must be 
ensured and also vidcographcd. 

* * * 
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(13) Special alleinion be paid while dealing with women's 
demonstrations—only women police to tackle tlicni.” 

a 323. The order dated 4-6-2011 passed under Section 144 CrPC reads as 
under: 

“(0 whereas information has been received that some pcople/groups 
of people indulge in unlawful activities to disturb the peace and 
tranquillity in the area of Sub-Division Kamia Market, Delhi; 

(») and whereas reports have been received indicating that such 
conditions now exist that unrestricted holding of public meeting, 
proccssions/dcmonsrraiion, etc. in the area is likely to cause obstruction 
to traffic, danger to human safety and disturbance of public tranquillity; 

(In') and whereas it is necessary to lake speedy measures in this 
regard to prevent danger to human life, safety and disturbance of public 
tranquillity; 

(tv) now, therefore, in exercise of the powers conFemcd upon me by 
virtue of Scclion 144, Criminal Procedure Code, 1973 read with 
Government of India, Ministry of Home Affairs and New Delhi's 
Notification No. U.l 1036/1/2010, (i) UTI, dated 9-9-2010, I, Manohar 
Singh, Assistant Commissioner of Police, Sub-Division Kamia Market, 
(j Central District, Delhi do hereby make this written order prohibiting; 

* * 

0'0 any person contravening this order shall be liable to be punished 
in accordance with the provisions of Section 188 of the Penal Code 
1860; and 

(v/7) as the notice cannot be served individually on all concerned, the 
e order is hereby passed ex parte. It shall he published for the information 
of the public through the press and by affixing copies on the noticeboards 
of the office of all DCPs, Additional DCPs, ACPs, Tehsi! officers, all 
police stations concerned ami the offices of NDMC and MCD; 

(™0 religious functions/publie meeting, etc. can be held with prior 
permission, in writing, of the Deputy Commissioner of Police, Central 
District, Delhi and this order shall not apply to processions which have 
the requisite permission of the police." 

324. It is evident from the order passed under Scclion 144 CrPC itself 
that the people at large, sleeping in tents, had not been informed about such 
promulgation and were not asked to leave the place. There had been a dispute 
regarding the service of the orders on the organisers only. Therefore, there 
was utter contusion and the gathering could not even understand what the 
real dispute was and had reason to believe that police was trying to evict 
Baba Ramdev forcibly. At no point of time, was the assembly declared to be 
unlawful. In such a fact situation, the police administration is to be blamed 
for not implementing the order by strict adherence to (he procedural 
^ requirements. People at large have a legitimate expectation that the executive 
authority would ensure strict compliance with the procedural requirements 
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and would certainly not act in derogation of the applicable regulations. Thus, 
the present is a clear-cut case of human rights violation, 

325. There was no gossip or discussion of something untrue that was a 
going on. To the contrary, it was admittedly an assembly of followers, under 

a peaceful banner of yogic training, fast asleep. The assembly was at least, 
purportedly, a conglomeration of individuals gathered together, expressive of 
a determination to improve the material condition of the human race. The aim 
of the assembly was prima facie unobjectionable and was not to inflame 
passions. It was to ward off something harmful. What was suspicious or b 
conspiratorial about the assembly, may require an investigation by the 
appropriate forum, but to my mind the implementation appears to have been 
done in an unlawful and derogatoiy manner that did violate the basic human 
rights of the crowd to have a sound sleep which is also a constitutional 
freedom, acknowledged under Article 21 of the Constitution of India. 

326. Such an assembly is necessarily illegal cannot be presumed, and c 
even if it was, the individuals were all asleep who were taken by surprise 
altogether for a simultaneous implementation and action under Section 144.. 
CrPC without being preceded by an announcement or even otherwise, giving 

no time in a reasonable way to the assembly to disperse from the Ramlila ’ 
Ground. To the contrary, the sleep of this huge crowd was immodestly and 
brutally outraged and it was dispersed by force making them flee hither and d 
thither, which by such precipitate action, caused a mayhem that was reflected 
in the media, 

327. An individual is entitled to sleep as comfortably and as freely as he 
breathes. Sleep is essential for a human being to maintain the delicate 
balance of health necessary for its very existence and survival. Sleep is, 
therefore, a fundamental and basic requirement without which (he existence e 
of life itself would be in peril. To disturb sleep, therefore, would amount to 
torture which is now accepted as a violation of human right. It would be 
similar to a third degree method which at times is sought to be justified as a 
necessary police action to extract the truth out of an accused involved in 
heinous and cold-blooded crimes. It is also a device adopted during warfare 
where prisoners of war and those involved in espionage arc subjected to f 
treatments depriving them of normal sleep. 

328. Can such an attempt be permitted or justified in the given 
circumstances of the present case? Judicially and on the strength of impartial 
logic, the answer has to be in the negative as a sleeping crowd cannot be 
included within the bracket of an unlawful category unless there is sufficient 
material to brand it as such. The facts as uncovered and the procedural 9 
mandate having been blatantly violated, is malice in law and also the part 
played by the police and the administration shows the outrageous behaviour 
which cannot be justified by law in any civilised society. 

329. for the reasons aforesaid, I concur with the directions issued by my 
learned colleague with a forewarning to the respondents to prevent any h 
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repetition of such hasty and unwarranted act affecting the safe living 
conditions of the citizens/pcrsons in this country. 


b 


c 


(2012) 5 Supreme Court Cases 125 
(Before p. Sathasivam and a.K. Patnaik, jj.) 

RAMLILA MAIDAN INCIDENT, IN RE 

Suo Motu Writ Petition (Crl.) No. 122 of 2011, 
decided on June 20,2011 

Constitution of India — Art. 32 — Police crackdown on sleeping public 
Ramlila Maidan incident oT 4-6-2011/5-6-2011 — Suo niotu proceedings 
by Supreme Court — Police version of incident and counter-version, if any, 
ol organisers of public gathering — Opportunity to present, given — Baba 
Ramdcv Trust which organised public gathering impleaded as respondent 
and affidavit filed by Commissioner of Police, Delhi furnished to Trust to 
know other side of story (Para 3) 

K-D/4956S/CR 


Order 


d 1. By an order dated 6-6-2011>, the Vacation Bench of this Court directed 
the Home Secretary, Union of India, the Chief Secretary, Government of 
NCT of Delhi and the Commissioner of Delhi Police, New Delhi to file 
personal affidavits explaining the conduct of the police authorities and 
circumstances in which powers were asserted against a large number of 
people who had gathered at Ramlila Maidan. 

e 2. Pursuant to the said notice, the third respondent, the Commissioner of 
Police, New Delhi has filed counter-affidavit. The second respondent, the 
Chief Secretary, Government of NC'f of Delhi has also filed counter-affidavit 
stating that during the relevant lime, he was out of India. The first 
respondent, the Union of India is yet to submit its stand. 

f 3. On going through the stand taken by the third respondent, we intend to 
hear Aacharya Virendra Vikram Bharat Swabhiman Trust, Delhi Pradesh, 
Arya Samaj, Greater Kaifash I, New Delhi. The Trust is made as 
Respondent 4, Accordingly, we issue notice to the aforementioned Trust. 
A copy of the counter-affidavit filed on behalf of Respondent 3 without the 
sealed covers (annexures) shall also he enclosed with the said notice List on 
g 11-7-2011. 


h 

1 Rtvnlilu Maiilan Incitlenl, In re. Suo Molu Writ Petition (Crl.) No. 122 or '’Oil Order dated 
ft 6-2011 (SQ 
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I SUPREME COURT CASES 

i (2015) 5 SCC 

: c __ 

(2015) 5 Supreme Court Cases I 
(Before Jasti Chelameswar and Hohinton Fau Nariman, jj.) 
S1IRBYA SINGIIAL Pciitioncr: 

: Versus 

\ d UNION OF INDIA .. Respondent. 

; Writ Petitions (CrJ.) No. 167 of 2012* with Nos. 199, 222, 225 of 2013, 

196 or 2014, Writ Petitions (C) Nos. 21.23, 97,217 of 2013 and 
75S of 2014, decided on March 24, 2015 

i A. Constitution of India — Arts. 19(l)(a) & 19(2) and Preamble — 

■ Freedom of speech and expression — Scope — Freedom to express 

e unpalatable views, cause annoyance, inconvenience or grossly offend, so 
long as it does not amount to incitement leading to imminent causal 
connection with any of the eight subject-matters set out in Art. h)(2) — 

i Freedom to express views dissenting with the mores of the day — Held, 

while an informed citizenry is a precondition for meaningful governance] 
the culture of open dialogue is generally of great societal importance —- The 
/ ultimate truth is evolved by “free trade in ideas” in a competitive 
“marketplace <>r ideas” |see in detail Shorlnotcs F, (i,J, /V, P, Q, R, IV and X\ 
— Jurisprudence — Truth —Attainment of, via diaiclical opposition 

13. Information Technology, Internet, Computer and Cyber Laws — 
Information Technology Act, 2000 — Ss. 66-A, 69-A and 79 — 
Constitutionality — Held, S. 66-A is violative of Art. 19(l)(a) and not saved 

| g by Art* 19(2) of the Constitution, hence struck down in its entirely __ 

S. 69-A is constitutionally valid — S. 79 is also valid subject to S. 79(3)(b) 
being read down — Constitution of India, Arts. 19(l)(a) and 19(2) 

i C. Information Technology, Internet, Computer and Cyber Laws — 

Information Technology (Procedure and Safeguards for Blocking for Access 
of Information by Public) Rules, 2009 — Rr. 3 to 10, 14 and 16 — Rules, 
h held, constitutionally valid — Constitution of India, Arts. 19(J)(a) anil 19(2) 


*’ Under Article 32 of ihc Consmuiion of InUiu 






D. Information Technology, Internet, Computer and Cyber Laws _ 

Information Technology (Intermediary Guidelines) Rules, 2011 — Rr. 3(2) 

& (4) — Held, arc valid subject to sub-rule (4) being read down — a 
Constitution of India, Arts. 19(l)(a) and 19(2) 

E. Police — Kerala Police Act, 1960 (5 of 1961) — S. 118(d) — Held 
violative of Art. 19(l)(a) and not saved by Art. 19(2) of the Constitution, 
hence struck down — Constitution or India, Arts. 19(l)(a) and 19(2) 

I. Scoi’K of Freedom of Speech and Expression b 

F. Constitution of India — Preamble and Art. 19(I)(a) — Importance of 
freedom of speech and expression from standpoints of liberty of the 
individual and democratic form of government — Concept of “free trade in 
ideas” in competitive “marketplace of ideas” 

G. Constitution of India — Arts. 19(l)(a) and 19(2) — Freedom of c 
speech and expression — Content — Concepts of discussion, advocacy and 
incitement explained and distinguished — Discussion and advocacy arc core 

or freedom or speech and expression and even if they cause annoyance, 
inconvenience or grossly offend, etc., they cannot be curbed by law — Only 
when discussion or advocacy reaches level of incitement which tends to have 
a proximate relation with any of the eight subject-matters set out in . 
Art. 19(2) that law imposing reasonable restrictions on freedom of speech 
and expression can be validly enacted \see also Shortnotcs J, N, I’, Q, R, IV 

and XI — Words and Phrases — “Discussion”, “advocacy”, “incitement”_ 

Distinguished — Penal Code, 1860, Ss. 153-A and 295-A 

II. Constitution of India — Arts. 19{l)(a) and 19(2) — Freedom or 
speech and expression — Content — Compared and contrasted with US e 
First Amendment — Held, both India and the US protect the freedom of 
speech and expression as well as freedom of the press — Insofar as 
abridgement and reasonable restrictions are concerned, both Supreme 
Court of India and the US Supreme Court have held that a restriction in 
order to be reasonable must be narrowly tailored or narrowly interpreted so 
as to abridge or restrict only what is absolutely necessary — It is only when f 
it comes to the eight subject-matters Specified in Art. 19(2) of the Indian 
Constitution that there is a vast difference — In the US, if there is a 
compelling necessity to achieve an important governmental or societal goal, 
a law abridging freedom of speech may pass muster ■— But in India, such 

law cannot pass muster if it is merely in the interest of the general public_ 

Such law has lo be covered by one of the eight subject-matters set out under g 
Art. 19(2) — If it does not, and is outside Ihe pale of Art. 19(2), Indian 
courts will strike down such law — Thus, US Court judgments have great 
persuasive value on content of freedom of speech and expression in India — 
Constitutional Interpretation — External aids — Foreign decisions — 
American decisions, reliance upon — Have persuasive value on freedom of 
speech and expression and of the press under Art. 19(1 )(a) of the h 
Constitution 
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I. Constitution of India — Arts. 19(I)(a) & (2) — Grounds for testing 
reasonableness of restrictions on freedom of speech and expression, held, 
a cannot be dehors Art. 19(2) — A law restricting freedom or speech and 
expression cannot pass muster if it is merely in the interest of the general 
public — Such law has to be covered by one of the eight subject-matters set 
out under Art. 19(2) — If it docs not, and is outside the pale of Art. 19(2), 
Indian courts will strike down such law 

' Held: 

'■ b 1 h c Preamble of the Constitution of India inter alia speaks of liberty of 
thought, expression, belief, faith and worship. It also says that India is a 
sovereign democratic republic. When it comes to democracy, liberty of thought 
and expression is a cardinal value that is of paramount significance under our 
constitutional scheme. The importance of freedom of speech and expression both 
from the poim of view of the liberty of the individual and from the point of view 
of our democratic form of government has been recognised by the Supreme 
j c Court in its various judgments. Freedom of speech and expression of opinion is 
of paramount importance under a democratic constitution which envisages 
changes in tlic composition of legislatures and governments and must be 
; preserved. It lies at the foundation of all democratic organisations. Public 

; criticism is essential to the working of its institutions. This right requires the free 

; flow or opinions and ideas essential to sustain the collective life of the citizenry. 

While an informed citizenry is a precondition for meaningful governance, the 
a culture of open dialogue is generally of great societal importance. The ultimate 
truth is evolved by "free trade in ideas” in a competitive "marketplace of ideas". 

(Paras 8 to ID) 

llomesh Thappur v. Stale uf Madras. 1950 SCR 594 : AIR 1950 SC 12-1 : (1950) 51 Cri LJ 

151-1; Sakai Papers (P) Ltd. v. Union of India. (1962) 3 SCR 842 : AIR 1962 SC .105; 

Bennett Coleman & Co. v. Union of India. (1972) 2 SCC 788; S. Klinslibon v. 

Kaimiammal. (2010) 5 SCC 600 : (2010) 2 SCC (Cri) 1299. applied 
1 © Abrams v. United Slates, 250 US 616 : 63 L lid 1173 ( 1919); Whitney v. California 71 L Ed 

1095 : 274 US 357 {mi), followed 

There arc three concepts which arc fundamental in understanding tlic reach 
of freedom of speech and expression, the most basic of human rights. The first is 
discussion, the second is advocacy, and the third is incitement. Mere discussion 
I or even advocacy of a particular cause howsoever unpopular is at the heart of 

; f Article 19( 1 )(a). It is only when such discussion or advocacy reaches the level of 

incitement that Article 19(2) kicks in. It is at this stage that a law may be made 
curtailing die speech or expression that leads inexorably to or tends to cause public 
disorder or tends to cause or lends to affect the sovereignly and integrity of India, 
the security or the Stale, friendly relations with foreign States, etc. These concepts 
gain importance here because most of the arguments of both petitioners and 
respondents tended to veer around the expression "public order". (Pam 13) 

^ !l is significant to notice the differences between the US First Amendment 
: and Article !9(l)(o) read with Article 19(2) of the Indian Constitution. The first 

important difference is die absoluteness of the US First A mend men l—Congress 
■ shall make no low which abridges the freedom of speech. Second, whereas the 

US First Amendment speaks of freedom of speech and of the press, without any 
reference to “expression”, Article I9(l)(a) or the Indian Constitution speaks of 
fi freedom of speech and expression without any reference to "the press". Third, 
under the US Constitution, speech may be abridged, whereas under our 
Constitution, reasonable restrictions may be imposed. Fourth, under our 
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Constitution such restrictions have to be in the interest of eight designated 
subject-matters—that is any law seeking to impose a restriction on die freedom 
of speech can only pass muster if it is proximatcly related to any of die eight 
subject-matters set out in Article 19(2). (Para 15) 3 

Insofar as the first apparent difference is concerned, the US Supreme Court 
has never given literal effect to the declaration that Congress shall make no law 
abridging the freedom of speech. Thai approach of the US Supreme Court 
continues even today. So far as the second apparent difference is concerned, the 
American Supreme Court has included “expression” as part of freedom of speech 
and the Indian Supreme Court has included "the press” as being covered tinder b 
Article )9(i)(n), so that, as a matter of judicial interpretation, both the US and 
India protect the freedom of speech and expression as well as press freedom. 
Insofar as abridgement and reasonable restrictions arc concerned, both the US 
Supreme Courl and the Supreme Court of India have held that a restriction in order 
Ic be reasonable must be narrowly tailored or narrowly interpreted so as to abridge 
or rcslrict only whal is absolutely necessary. It is only when it comes to the eight 
subject-matters specified in Article 19(2) of the Indian Constitution that there is a 
vast difference. In the US, if there is a compelling necessity to achieve an 
important governmental or societal goal, a law abridging freedom of speech may 
pass muster. But in India, such law cannot pass muster if it is in die interest of die 
general public. Such law has to be covered by one of die eight subject-matters set 
out under Article 19(2). if it does cot, and is outside the pale of Article 19(2), 
Indian courts will strike down such law. Viewed from the above perspective, d 
American judgments have great persuasive value on the content of freedom of 
speech and expression and the tests laid down for its infringement. (Paras 16 to 24) 

Chaplinsky v. New Hampshire, 86 L Ed 1031 : 315 US 5$3 (1942); Kameshwar Prasad v. 
Stale of IJihar. 1962 Supp (3) SCR 369 : AIR 1962 SC 1166; Indian Express Newspapers 
(Bombay) (P) l.td. v. Union of India, (19S5) t SCC 641 : 1985 SCC (Tax) 121; Sakai 
Papers (P) Ud. v. Union of India, (1962) 3 SCR 842 : AIR 1962 SC 305; St,pi.. Central 
Prison v. Rum Manohar Ixthia. (1960) 2 SCR 821 : AIR I960 SC 633 : I960 Cri U e 
1002. relied on 

II. Information Technology Act, 2000 — s. 66 -a — 
Constitutionality 

(J) Expansive expression “any information" 

J. Information Technology, Internet, Computer and Cyber Laws — , 
Information Technology Act, 2000 — Ss. 66-A and 2(I)(v) — Offence under 
S. 66-A is made out against persons who disseminate “information” through 
computer resource or communication device causing “annoyance or 
inconvenience” to others — Having regard to inclusive and broad definition 
of “information” in S. 2(l)(v), S. 66-A ropes in all kinds of information 
disseminated over internet regardless or content of information and 
irrespective of whether the same falls within realm of discussion or advocacy 5 
causing only annoyance, inconvenience, etc. to some (which is permissible), 
or the same causes incitement leading to imminent causal connection with 
any of eight subject-matters contained in Art. 19(2) of the Constitution 
(which is not permissible) — Held, S. 66-A affects right of people to know, 
hence violates Art. 19(1 )(a) of the Constitution beyond the extent 
permissible under Art. 19(2) — Hence, struck down in its entirely |see also h 
Shortnoles G, N, P, Q, /?, IV and X | 
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Held : 

Section 66-A of the IT Act, 2000 casts the net very wide—all information 
a that is disseminated over the internet is included within its reach. The definition 
of information in Section 2(1 )(v) is an inclusive one. Further, the definition docs 
not refer to what the content of information can be. In fact, it refers only to the 
: medium through which such information is disseminated. Thus the public's right 

to know is directly affected by Section 66-A of the IT Act, 2000. Information^ 
all kinds is roped in—such information may have scientific, literary or artistic 
value, it may refer to current events, it may be obscene or sediliou.s. That such 
i b information may cause annoyance or inconvenience to some is how- the offence 
■ is made out. It is dear that (he right or the people to know—the marketplace of 

: ideas—which the internet provides to persons of all kinds is what attracts Section 

66 -A or the IT Act, 2000. That the information sent has only to be annoying, 
inconvenient, grossly offensive, etc., to attract Section 66-A also shows that no 
distinction is made between mere discussion or advocacy of a particular point of 
view which may be annoying or inconvenient or grossly offensive to some on the 
c one hand, and, incitement by which such words lead to an imminent causal 
connection with public disorder, security of Slate, etc., i.c. any of the eight 
subject-matters enumerated in Article 19(2) of the Constitution on the other. 
Section 66-A of the IT Act, 2000 in creating an offence against persons who use 
the internet and annoy or cause inconvenience to others very clearly affects the 
freedom of speech and expression of the citizenry of India at large in that such 
d speech or expression is directly curbed by the creation of the offence contained 
in Section 66-A of the IT Act, 2000. (p ilra ? 1) 

American Conimtiiiicaiions Assn. v. Douils, 9-1 L Ed 925 ; 339 US 3S2 (1950). retied nil 
(2) Reasonableness of restriction and infringement of Article Id 

K. Information Technology, Internet, Computer and Cyber Laws — 
Information Technology Act, 2000 — S. 66-A — Unreasonable restriction — 

g ^ider reach and range of circulation over internet, held, cannot justify 
restriction or freedom of speech and expression on that ground alone dehors 
j the standard tests applicable under Art, 19(2) of the Constitution — ir the 

right lo Freedom of speech iind expression includes the rig lit lo disscniinule 
information lo as wide a section of the population as is possible, the access 
which enables the right lo be so exercised is also an integral part of the said 
right — The wider range of circulation of information or its greater impact 
( cannot restrict the content of the right nor can it justify its denial — The 
virtues of the electronic media cannot become its enemies ■— It may warrant 
a greater regulation over licensing and control and vigilance on the content 
' — However, this control can only be exercised within the framework of 

Art. 19(2) — Though a distinction may validly be made between print and 
other media as opposed to the internet (see Shortnotc M, below), S. 66-A 
g being so widely drafted fails in being a reasonable restriction on the freedom 
or speech and expression — S. 66-A contrasted with S. 69-A — Nor does 
S. 66-A have a nexus with any of the eight subject-matters set out in 
Art. 19(2) \see Shortnolcs A, O, P, Q, R and ,S'l — S. 66-A Tails to meet these 
standard tests and hence, is struck down 

L. Constitution of India — Arts. 19(l)(a) & (2) — Wider range of reach 
h and range of circulation of information through a particular medium, held, 

is not an independent ground dehors Art. 19(2) on which freedom of speech 
and expression can be abridged 


;j 
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M. Information Technology, Internet, Computer and Cyber Laws — 
Information Technology Act, 2000 — S. 66-A — Discrimination — 
Intelligible differentia between speech and expression on the internet and a 
medium of print, broadcast, real live speech, etc. exists — Hence, creation of 
new category of criminal offence under S. 66-A is not violative of Art. 14 on 
the ground that it pertains to a different medium — However, S. 66-A struck 
down as it did not fall within Art. 19(2) 

Held : 

If the right to freedom of speech and expression includes "the right to fa 
disseminate information to as wide a section of the population as is possible, the 
access which enables the right to be so exercised is also an integral part of the 
said right. The wider range of circulation of information or its greater impact 
cannot restrict the content of the right nor can it justify its denial. The virtues or 
the electronic media cannot become its enemies. It may warrant a greater 
regulation over licensing and control and vigilance on the content. However, this 
control can only be exercised within the framework of Article 19(2) of the c 
Constitution, lo plead for other grounds is to plead for unconstitutional 
measures. (Para 32) 

Ministry of Information A Broadcasting, Govt, of Indio v. Cricket Assn, of Ben vo I. (1995) 2 
SCC 161. applied 

There arc intelligible differentia between the medium of print, broadcast and 
real live speech as opposed to speech on the internet. The intelligible differentia d 
is clear—the internet gives any individual a platform which requires very' little or 
no payment through which lo air his views. Something posted on a site or 
website travels like lightning and can reach millions of persons all over the 
world. If the petitioners were right, this Article 14 argument would apply equally 
to all other offences created by the Information Technology Act which are not 
the subject-matter of challenge in these petitions. There is an intelligible 
differentia between speech on the internet and other mediums of communication s 
for which separate offences can certainly be created by legislation. (Tara 102) 

A distinction may be made between the prim and oilier media as opposed to 
the internet and the legislature may well, therefore, provide for separate offences 
so far as free speech over the internet is concerned. There is, therefore, an 
intelligible differentia having a rational relation lo the object sought to be 
achieved—that there can be creation of offences which are applied lo free speech f 
over the internet alone as opposed to other mediums of com muni cat ion. Thus, an 
Article 14 challenge has lo be repelled on this ground. However, there is nothing 
in the features of how information may be disseinitialed on the internet outlined 
by the Slate (and set out in para 30) that warrant any relaxation in the Court's 
scrutiny of the curbing of the content of free speech over the internet. White it 
may be possible lo narrowly draw a section creating a new offence, such as 
Section 69-A for instance, relatable only to speech over the internet, yet the ^ 
validity of such a law will have to be tested on the touchstone of the tests 
applicable under Article 19(2) or the Constitution, (Paras 26 to 32) 

Ministry of Information A Broadcasting, Govt, of India v. Cricket Assn, of Bengal, (1995) 2 
SCC 161; Chintuman Rao v, Stale of M.P., 1950 SCR 759 : AIR 1951 SC 118; State of 
Madras v. V.G. Row, 1952 SCR 597 : AIR 1952 SC 196 : 1952 Cri U 966, applied 
N.B. Khare v. State of Delhi, 1950 SCR 519 : AIR 1950 SC 211 : (1951) 52 Cri U 550; h 
Mohd. lunik v. State of M.P., (1969) 1 SCC 853, relied on 
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SHRKYA SING1IAL v. UNION OF INDIA 7 

(3) 11 hether Section 66-A of the IT Act, 2000 can be protected under heads 
j ®/, public order, defamation, incitement to an offence and decency or morality 

a On the challenge to Section 66-A of the IT Act, 2000 on ground that the 
offence created by the said section has no proximate relation with any of the 
eight subject-matters contained in Article 19(2) of the Constitution, the Slate 
j claimed that the said section can be supported tinder the beads of public order, 

defamation, incitement to an oiTcncc and decency or morality. 

(i) Public order 

b N. Information Technology, Internet, Computer and Cyber Laws_ 

Information Technology Act, 2000 — S. 66-A — Held, has no proximate 
relation with “public order” within the meaning or the expression used in 
■ Art. 19(2) ol the Constitution — It intends to punish person who 

disseminates “any information” through the internet irrespective of whether 
to the community at large or to an individual — Information sent may cause 
c annoyance to others and thereby constitute offence under S. 66-A but 
without any tendency to disrupt public order — Hence, S. 66-A fails the 
proximity test [see also Shortnoles G,J , P, Q, R, IV and X ] — Constitution of 
India — Art. 19(2) — “Public order” — Meaning and connotation — Test 
for determining disruption or likely disruption of public order — Words 
and Phrases — “Public order” 
j Held : 

j Public order is the even tempo of the life of the community taking the 

country as a whole or even a specified locality. Disturbance of public order is to 
be distinguished from acts directed against individuals which do not disturb the 
society to the extent of causing a general disturbance of public tranquillity. The 
lest to determine whether public order is disrupted or has tendency to disrupt, is, 
docs a particular act lead to disturbance of the current life of the community or 
e docs it merely alTccl an individual leaving the tranquility of society undisturbed? 
Going by this lest, it is clear that Section 66-A or the IT Act, 2000 is intended to 
punish any person who uses the internet to disseminate any information that falls 
within the snb-clanses of Section 66-A or the IT Act, 2000. The recipient of the 
! written word that is sent by the person who is accused of the offence is not of 

any importance so far as this section is concerned, save and except where under 
j sub-clause (c) the addressee or recipient is deceived or misled about the origin of 

j f a particular message. It is clear, therefore, that the information that is 

disseminated may be to one individual or several individuals. Section 66-A of the 
IT Act, 2000 makes no distinction between mass dissemination and 
dissemination to one person. Further, Section 66-A of the IT Act, 2000 docs not 
require that such message should have a clear tendency to disrupt public order. 
Such message need not have any potential which could disturb the community at 
large. The nexus between the message and action that may be taken based on the 
9 message is conspicuously absent—there is no ingredient in (his offence of 

! inciting anybody to do anything which a reasonable man would then say would 

' ,,avt lhc tendency of being an immediate threat to public safety or tranquil I iiy. 

On all these counts, it is clear that Section 66-A or the IT Act, 2000 lias no 
proximate relationship to public order whatsoever. Mere “annoyance'' need not 
cause disturbance of public order. Under Section 66-A or the IT Act, 2000, the 
ft offence is complete by sending a message for the purpose of causing annoyance, 
cither persistently’ or otherwise without in any manner impacting public order. 

(Paras 37 and 38) 
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Ram Manahay I^hia v. Stale of Bihar. (1966) 1 SCR 709 : AIR 1966 SC 740; 1966 Cri U 
608; Supi., Central Prison v. Ram Mamhar hthiu. (1960) 2 SCR 821 : AIR 1960 SC 
633 : 1960 Cri LJ 1002; Arnn Ghosh v. Stare of W.B. . (1970) I SCC 98 : 1970 SCC (Cri) 

67, applied a 

Romcsli Thappar v. Stale of Madras , 1950 SCR 594 : AIR 1950 SC 124 :(1950) 51 Cri U 
1514; ttrij Bhushan v, Stale of Delhi. 1950 SCR 605 : AIR 1950 SC 129 : (1950) 51 Cri 
LJ 1525. considered 

Pushkar Miikheyjec v. StateafW.lt.. (1969) 1 SCC 10, cited 

(ii) Test of clear and present danger to public order/Tendency to create 

public disorder ^ 

O. Information Technology, Internet, Computer and Cyber Laws — 
Information Technology Act, 2000 — S. 66-A — Dissemination of 
information punishable under, held is not of such nature as to create clear 
and present danger to public order or tendency to created public disorder 

— Constitution of India — Art. 19(2) — Public order — Tendency to affect 

— Test of clear and present danger — Words and Phrases — “Clear and 
present danger”, “tendency to create” 

Held : 

The question in every case is whether the words used are used in such 
circumstances and arc of such a nature as to create a clear and present danger 
that they will bring about the substantive evils that the legislature lias a right" lu 
prevent. It is a question of proximity and degree. This lest of “dear and present 
clanger” has been used by the US Supreme Court in many varying situations and 
lias been adjusted according to varying fact situations. It appears to have been 
repeatedly applied. Echoes of it can be found in Indian law as well such as in .S'. 
Rangarajan, (1989) 2 SCC 574. The Supreme Court .in some other eases has used 
the expression “tendency” to create iminediaie public disorder. (Paras 39 to 41) 

Schenik v. United States, 63 L Ed 470 ; 249 US 47 (1919); Tenniniella v. Chico go. 93 L Ed 
1131 ; 337 US 1 (1949); Brandenburg v. Ohio. 23 L lid 2d 430 : 395 US 444 (1969): 
Virginia v. Black. 155 L lid 2d 535 : 538 US 343 ( 2003); S. Rangarajan v P. Jugjivan 
Ram, (J9S9) 2 SCC 574; Stale of Bihar v. Shailabalu Devi. 1952 SCR 654 : AIR 195 2 SC 
329 ; 1952 Cri LJ 1373; Ramji Lai Modi v. Slate ofU.P.. 1957 SCR 860 ; A!R~1957 SC 
620 ; 1957 Cri LJ 1006; Kedar Nath Singh v. State of Bihar, 1962 Supp (2) SCR 769 ; 

AIR 1962 SC 955 ; (1962) 2 Cri LJ 103; Rumesh Yeshwant Prabhoo v. Prubhakar 
Kashinath Kitnle, (1996) 1 SCC 1 30, followed 

Abrams v. United States. 250 US 616 : 63 LHd 1173 (1919). relied on 

Campers v. Buck's Stove A Range Co., 221 US 418 : 31 S Cl 492 ; 55 L Ed 797 : 34 LRA f 
(NS) 874 (1911): Virginia v. Black, 155 L Ed 2d 535 : 538 US 343 (2003): Walls v. 
United Stales. 22 L Ed 2d 664 : 394 US 705 (1969). died 

Viewed from either the standpoint of the clear and present danger test or the 
tendency to create public disorder lest. Section 66-A of the IT Acl, 2000 would 
not pass muster as it lias no element of any tendency to create public disorder 
which ought to be an essential ingredient of the offence which it creates. (Para 44) g 

(iii) Defamation 

P. Information Technology, Internet, Computer and Cyber Laws — 
Information Technology Act, 2000 — S. 66-A — Not aimed at defamatory 
statements at all — Not concerned with injury to reputation which is the 
essential ingredient for something to be defamatory — Something may he 
grossly offensive and may annoy or be inconvenient to somebody without at h 
all affecting his reputation — Penal Code, 1860 — S. 499 — Defamation — 


i 




(online? 

True Print” 


SCO Online Web Edition, Copyright© 2015 
Page 9 Friday, July 17, 2015 
Printed For: Shyam Divan 

SCC Online Web Edition: hllp://wwvASCConline.com 
TruePrint TU source: Supreme Court Cases 


I 

I 

'•i 


i 

j 


SI1REYA S1NGHAI. v. UNION OP INDIA 9 

Essential ingredient of — Injury to reputation — Constitution of India — 
Art. 19(2) — Words and Phrases — “Defamation” (Para 46) 

a (iv) Incitement to an offence 

Q. Information Technology, Internet, Computer and Cyber Laws — 
Information Technology Act, 2000 — S. 66-A — Has no proximate 
connection with incitement to commit an offence — Constitution or India — 
Art. 19(2) — Incitement to commit an offence — Words and Phrases — 
“Incitement to an offence” — Distinguished from causing of annoyance, 
b inconvenience, danger, etc., or being grossly offensive or having a menacing 
character \see also Shorlnotcs (}, J, /V, P, It, IV and X] 

Held-. 

Seel ion 66-A of [lie I V Act, 2000 lias no proximate connection with 
incitement to commit an offence. Firstly, the information disseminated over (lie 
internet need not be information which “incites" anybody at all. Written words 
c may be sent that may he purely in the realm or “discussion” or “advocacy” of a 
particular point of view”. Further, the mere causing of annoyance, 
inconvenience, danger, etc., or being grossly offensive or having a mctiaciut> 
character arc not olTenccs under the Penal Code at all. They may be ingredients 
of certain offences under the Penal Code but arc not ofTcnccs in themselves. For 
these reasons. Section 66-A of die IT Act, 2000 has nothing to do with “incitement 
to an offence”. (Para 47) 

As Section 66-A of the IT Act, 2000 severely curtails information that may be 
sent on the internet based on whether it is grossly offensive, annoying, 
inconvenient, etc. and being unrelated to any of the eight subject-matters under 
Article 19(2) must, therefore, fall foul of Article I9(l)(«), and not being saved 
under Article 19(2), is declared as unconstitutional. (Para 47) 

(v) Decency and morality 

e R. Information Technology, Internet, Computer and Cyber Laws — 
Information Technology Act, 2000 — S. 66-A — Offence contemplated 
under, docs not fall within the expression “decency” or “morality” — 
Constitution or India — Art. 19(2) — Decency or morality — Words and 
Phrases — “Obscenity” — What may be grossly offensive or annoying 
under S. 66-A need not be obscene at all 
1 Held : 

What has been said with regard lo public order and incitement to an offence 
equally applies here. Section 66-A or the IT Act, 2000 cannot possibly be said to 
create an offence which falls within the expression "decency” or "morality” in 
that what may be grossly offensive or annoying under Section 66-A of the IT 
Act, 2000 need not be obscene at all—in fact the word “obscene” is conspicuous 
g by its absence in Section 66-A of (he IT Act, 2000. (Para 50) 

Directorate General of Doordarshan v. Ana,id Patwardhan, (2006) 8 SCC 433: Aveek 

Sarkar v. State ofW.B., (2014) 4 SCC 257 : (2014) 2 SCC (Cri) 291 , relied on 
Ranjit D. Udeshi v. State of Maharashtra, (1965) t SCR 65 : AIR 1965 SC SSJ : (1965) 2 

Cri LJ 8, considered 

R. v. Hicklin, (1868) LR 3 QB 360, held, distinguished 

Director of Public Pinseculions v. Collins, (2006) i WLR 2223 : (2006) 4 All lilt 602 (1II.); 
h Connolly v, Director of Public Prosecutions, (2008) 1 WLR 276 : (2007) 2 All liR 1012: 

Tenniniullo v. Chicago. 93 L Ed 1131 : 337 US I (1949); Brandenburg v. Ohio. 23 l. lid 

2d 430 : 395 US 444 (1969); Whitney v. California. 71 L lid 1095 : 274 US 357 (1927); 










. O N L I N Jf, 

True Prmt 


SCC OnLine Web Edition, Copyright © 2015 

Page 10 Friday. July 17, 2015 

Printed Fon Shyam Divan 

SCC OnLine Web Edition: http://vww.scconfine.com 

TruePrint™ source: Supreme Court Cases 



10 SUPREME COURT CASES (2015) 5 SCC 

Cliaplinskv v. Nrw Hampshire. 86 L Ed 1031 : 315 US 568 (1042); Hustler Magazine lac. 

v. Fahvell, 485 US 46 : 99 L Ed 2d 4 1 (1988), referred to 

(vi) Interpretation — Reading into Section 66-A of the IT Act, 2000 the eight a 
subject-matters contained in Article 19(2) of the Constitution 

S. Information Technology, Internet, Computer and Cyber Laws — 
Information Technology Act, 2000 — S. 66-A — Interpretation to save 
constitutionality — Court cannot read into S. 66-A the eight subject-matters 
enumerated in Art. 19(2) of the Constitution when legislature never 
intended to do so — Constitution of India — Art. 19(2) — Eight subject- ^ 
matters contained in Cl. (2) cannot be read into a statutory provision when 
legislature did not intend the same 

T. Interpretation of Statutes — Subsidiary Rules — Construction to 
save constitutionality of statute — Court cannot read into a provision 
something or add something which is not there, to save its constitutionality, 
when legislature never intended to do so — Doing so would be doing 
violence to language of the provision and wholesale substitution of the 
provision — Which is not the same as reading down a provision to save it 
Held: 

I( is noi possible lo read into Scclion 66-A of the IT Aci, 2000 each of the 
subject-matters contained in Article 19(2) in order to save its constitutionality, 

The reason is (hat when the legislature intended to do so, it provided for some of 
the subject-matters contained in Article 19(2) in Section 69-A. The Court would d 
be doing complete violence lo the language of Section 66-A of the IT Act, 2000 
if 'll reads into it something that was never intended to be read into it. (Para 51) 

Further, the Slate submitted that the statute should be made workable by 
reading into Scclion 66-A of the IT Act, 2000 several matters suggested by it. 

But that is also not possible since what the Stale is asking the Court to do is not 
lo read down Section 66-A of the IT Act, 2000, instead, it is asking for a e 
wholesale substitution of the provision which is obviously not possible. (Para 52) 

(4) Vagueness 

U. Constitution or India — Arts. 19(2) & 19(l)(a) and Art. 14 — Penal 
law restricting freedom of speech and expression liable to be struck down 
for vagueness and not providing manageable standards — A law restricting 
freedom of speech is rendered unconstitutional on ground of vagueness, f 
when it lacks reasonable and manageable standards and clear guidance Tor 
citizens, authorities and courts for drawing a precise line between allowable 
and forbidden speech, expression or information — When a law uses vague 
expressions capable of misuse or abuse without providing notice to persons 

of common intelligence to guess their meaning, it leaves them in a boundless 
sea of uncertainty, conferring wide, unfettered powers on authorities lo _ 
curtail freedom of speech and expression arbitrarily — Criminal Law — 
Requirements of valid penal law or penal provisions — Need for offences to 
be clearly defined with manageable standards 

V. Information Technology, Internet, Computer and Cyber Laws — 
Information Technology Act, 2000 — S. 66-A and Ss. 66 & 66-B lo 67-B — 

S. 66-A, held, is unconstitutional on ground of being vague and not ^ 
providing manageable standards — Contrasted with more clearly defined 
offences in S. 66 and Ss. 66-B lo 67-B of IT Act and in the Penal Code — 


I 
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Expressions used in S. 66-A arc open-ended, undciincd and vague as a result 
of which neither would accused be put on notice nor would authorities be 
a clear as to on which side of a clearly drawn line a particular communication 
would fall — Expressions used in S. 66-A are so vague that there is no 
manageable standard by which a person can be said to have committed an 
offence or not to have committed an offence — Though some of the 
expressions used in S. 66-A also occur in certain provisions of the Penal 
Code, but those expressions used therein are well defined and are 
ingredients of certain offences, whereas the same used in S. 66-A are 
0 offences in themselves and none of them are defined — S. 66-A arbitrarily, 
excessively and disproportionately invades right of free speech and upsets 
balance between such right and reasonable restrictions that may be imposed 
on such right — Constitution of India — Arts. I9(l)(a) and 19(2) 

— Penal Code, I860 — Ss. 268, 294 and 510 — Held, the mere causing 
of annoyance, inconvenience, danger, etc., or being grossly offensive or 
having a menacing character are not offences under the Penal Code at all — 
They may be ingredients or certain offences under the Penal Code but arc 
not offences in themselves 
Held : 

Where no reasonable standards arc laid down to define guilt in a section 
0 which creates an offence, and where no clear guidance is given to either law 
abiding citizens or to authorities and courts, a section which creates an offence 
and which is vague must be struck down as being arbitrary and unreasonable. A 
penal law is void for vagueness if it fails to define the criminal offence with 
sufficient definiteness. Ordinary people should be able to understand what 
conduct is prohibited and what is permitted. Also, those who administer the law 
must know what offence has been committed so that arbitrary and discriminatory 
e enforcement of the law does not lake place. The Constitution does not permit it 
legislature to set a net large enough to catch all possible offenders and leave it to 
the Court to step in and decide who could be held guilty. (Paras 55 to 68 ) 

Musser v. Utah, 92 L lid 562 : 68 S Cl 397 : 333 US 95 (1948); Winters v. Mm- York. 92 L 
Ed 840 : 333 US 507 (1948); Burstyn v. Wilson. 96 L Ed 1098 : 343 US 495 (1952); 
Chicago v. Morales, 527 US 41 : 144 L Ed 2d 67 (1999); United Slates v. Reese. 92 US 
214 : 23 L Ed 563 (1876); Groyned v. Rockford. 33 L Ed 2d 222 : 408 US 104 (1972): 
Reno v. American Civil Liberties Union, 521 US 8-14 : 138 L Ed 2d 874 (1997); Federal 
Cominiinicntioits Commission v. Fo. t Television Stations Inc., 132 S Ct 2307 : 183 L Ed 
2d 234 (2012): State of M.P. v. Balden Prasad. { 1961) 1 SCR 970 : AIR 1961 SC 293 : 
(1961) I Cri U 442: K.A. Abbas v. Union of India, (1970) 2 SCC 780: Harakciunid 
Rolanchand llanthia v. Union of India. (1969) 2 SCC 166: A.K. Roy v. Union of India. 
(1982) 1 SCC 271 : 1982 SCC (Cri) 152; Kanar Singh v. State of Punjab. { 1994) 3 SCC 
569 : 1994 SCC (Cri) 899, relied on 

The expressions used in Section 66-A of the IT Act, 2000 are completely 
open-ended and undefined whereas in ail computer related offences lhai are 
spoken of by Section 66, mens rca is an ingredient and the expressions 
'‘dishonestly'' and “fraudulently” arc defined with some degree of specificity, 
unlike die expressions used in Section 66-A of the IT Act, 2000. The provisions 
contained in Sections 66-B up to 67-0 also provide for various punishments for 
/j offences that are clearly made out. (Paras 72 to 74) 
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The mere causing of annoyance, inconvenience, danger, etc., or being 
grossly offensive or having a menacing character arc not offences under the 
Penal Code, I860 at all. They may be ingredients of certain offences under the 
Penal Code, 1860 bill arc not offences in themselves (Para 47) 3 

In the Pena] Code, 1860 a number of the expressions that occur in Section 
66-A of the IT Act, 2000 occur in Section 268 IPC. Whereas, in Section 268 JPC 
the various expressions used arc ingredients for the offence of a public nuisance, 
these ingredients now become offences in themselves when it conics to 
Section 66-A of the IT Act, 2000. Further, under Section 268 IPC, the person 
should be guilty of an act or omission which is illegal in nature—legal acts arc b 
not within its net. A further ingredient is that injury, danger or annoyance must be 
to the public in general. Injury, danger or annoyance arc not offences by 
themselves howsoever made and to whomsoever made. The expression 
“annoyance” appears also in Sections 294 and 510 IPC. The annoyance that is 
spoken of in Section 294 IPC is clearly defined—that is, it has to be caused by 
obscene utterances or acts. Equally, under Section 510 IPC, the annoyance that is 
caused to a person must only be by iinother person who is in a state of intoxication c 
and who annoys such person only in a public place or in a place for which il is a 
trespass for him to enter. Such narrowly and closely defined contours of offences 
made out under the Penal Code arc conspicuous by their absence in Section 66-A 
of the IT Act, 2000 which in stark contrast uses completely open-ended, undefined 
and vague language. None of the expressions used in Section 66-A of the IT Act, 
2000 are defined. Even “criminal intimidation” is not defined—and the definition ^ 
clause of the Information Technology Act. Section 2 docs not say that words and 
expressions that are defined in the Penal Code will apply to this Act. 

(Paras 75 to 78) 

Further, every expression used in Section 66-A of the IT Act, 2000 is 
nebulous in meaning. What may be offensive to one may not be offensive to 
another. What may cause annoyance or inconvenience to one may not cause 
annoyance or inconvenience to another. Even the expression “persistently" is e 
completely imprecise—suppose a message is sent thrice, can it he said that il was 
sent “persistently’”? Docs a message have to be sent (say) at least eight limes, 
before il can be said that such message is “persistently” sent? There is no 
demarcating line conveyed by any of these expressions. (Para 79) 

Two English judgments — Collins, (2006) 1 WLR 2223 and Chambers, 
(2013) 1 WLR 1833 would illustrate how judicially trained minds would find a ^ 
person guilty or not guilty depending upon the Judge’s notion of what is “grossly 
offensive” or “menacing”. If judicially trained minds can come to diametrically 
opposite conclusions on the same set of facts it is obvious that expressions such 
as "grossly offensive” or “menacing" used in Section 66-A of the IT Act, 2000 
are so vague that there is no manageable standard by which a person can be said 
to have committed an offence or not to have committed an offence. Quite 
obviously, a prospective offender of Section 66-A of the IT Act, 2000 and llie g 
authorities who arc to enforce Section 66-A of the IT Act, 2000 have absolutely 
no manageable standard by which to book a person for an offence under Section 
66-A or the IT Act, 2000. (Paras 82 and 85) 

Director of Public prosecutions v. Collins, (2006) I WLR 2223 : (2006) 4 AH HR 602 (1 IL): 

Chambers v. Director of Public Prosecutions. (2013) I WLR 1833. considered 
Director of Public Piosecutioiis v. Collins, (2006) I WLR 308 : (2005) 3 All lift 326. 
ref erred to ft 
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Thus it is clear Lhal Section 66-A of the IT Act, 2000 arbitrarily, excessively 
and disproportionately invades the right of free speech and upsets the balance 
between such right and the reasonable restrictions that may be imposed on such 
right. (Para 86) 

Chintaman Rao v. Slate of M.P, 1950 SCR 759 : AIR 1951 SC 118; State of Madras v, KG'. 

Row, 1952 SCR 597 : AIR 1952 SC 196 ; 1952 Cri U 966. applied 

The submission that though expressions that arc used in Section 66-A of the 
IT Act, 2000 may be incapable of any precise definition but for that reason they 
are not constitutionally vulnerable, is not acceptable. (Para 80) 

b Madan Singh v. State of Bihar. (2004) 4 SCC 622 : 2004 SCC (Cri) 1360; Zumeer Ahmed 

Latifur Rehman Sheikh v. Slate of Maharashtra, (2010) 5 SCC 246; Stale of M.P. v. Kediu 

Leather & Liquor Ltd.. (2003) 7 SCC 389 : 2003 SCC (Cri) 1642; Stale of Kami,taka v. 

Appa Bah, Ingale. 1995 Supp (4) SCC 469 ; 1994 SCC (Cri) 1762. distinguished 

(5) Chilling effect and Overbreadth 

W. Constitution of India — Arts. 19(l)(a) & (2) and Preamble — 
c Freedom of speech and expression — Scope — Freedom to express 
unpalatable views, cause annoyance, inconvenience or grossly offend so long 
as it docs not amount to incitement leading to imminent causal connection 
with any of the eight subject-matters set out in Art. 19(2) — Freedom to 
express views dissenting with the mores of the day [see also Shortnotes G,J, 
N, P, Q t R and AT) 

d X. Information Technology, Internet, Computer and Cyber Laws — 
Information Technology Act, 2000 — S. 66-A — Restriction on freedom of 
speech and expression must be couched in the narrowest possible terms to 
avoid chilling effect on such freedom ~ Kxprcssjons used in S. 66-A of the 
IT Act, 2000 are very wide and terms of inexactitude, capable of taking 
within its sweep even protected and innocent speech, and the question as to 
q whether the offence is made out thereunder depends upon uncertain factors 
— Thus S. 66-A of the IT Act, 2000 is liable to be used in such a \vay as to 
have chilling effect on the right under Art. 19(l)(a) and liable to be. struck 
down on ground of ovcrbrcadtli [sec also Shortnotes G, J , /V, P, Q, Ii, V, V 
and IV] — Constitution of India — Art. 19(l)(a) — Words and Phrases — 
“Chilling effect” 

f Y. Constitution of India — Arts. 19(l)(a) & (2) — Restrictions on the 
freedom of speech must be couched in the narrowest possible terms 
Held ; 

The content of the right under Article 19( l)(fl) remains the same whatever be 
the means of communication including internet communication. A person may 
discuss or even advocate by means of writing disseminated over the internet 
g information that may be a view or point of view pertaining to governmental, 
literary, scientific or other matters which may be unpalatable to certain sections 
of society. It is obvious that an expression of a view on any matter may cause 
annoyance, inconvenience or may be grossly offensive to some. Information that 
may be grossly offensive or which causes annoyance or inconvenience arc 
undefined terms which take into the net a very large amount of protected and 
innocent speech. A certain section or a particular community may be grossly 
h offended or annoyed by communications over the internet by “liberal views"— 
such as ihc emancipation of women or the abolition of the caste system or 
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14 SUPREME COURT CASES (2015) 5 SCC 

whether certain members of a non-proselytizing religion should be allowed to 
bring persons within their fold who arc otherwise outside the fold. Each one of 
these things may be grossly offensive, annoying, inconvenient, insulting or 
injurious to large sections of particular communities and would fall within the 3 
net cast by Section 66-A of the IT Act, 2000. In point of fact. Section 66-A of the 
IT Act, 2000 is cast so widely that virtually tiny opinion on any subject would be 
covered by it, as any serious opinion dissenting with the mores of the day would 
be caught within its net. Such is the reach of die section and is liable, therefore, 
to be used in such a way as to have a chilling effect on freedom of speech. If its 
constitutionality is upheld, llic chilling effect on free speech would be total. £, 

(Paras 90, 87 and 94) 

Reno v. American Civil Liberties Union. 52) US 844 : 138 L Ed 2d 874 (1997); Ministry of 
Information & llmadcasting. Covt. of Indio v. Cricket Assn, of Ilengal, (1995) 2 SCC 
161 , followed 

R. Rajagopal v. Stole of T.N., (1994) 6 SCC 632: S'. Khnsbboo v. Kamiiunmwl. (2010) 5 
SCC 600 : (2010) 2 SCC (Cri) 1299, relied on 

New York limes Co. v. Sullivan. 376 US 254 : 11 L Ed 2d 686 (1964); Derbyshire County c 
Council v. limes Newspapers Lid.. 1993 AC 534 : (1993) 2 WLR 449 : (1993) 1 AH 1-K 
1011 (1IL): Attorney General v. Guardian Newspapers Ltd. (No. 2). (1990) 1 AC 
109 : (1988) 3 WLR 776 : (1988) 3 All ER 545 (ML), cited 

Not only arc the expressions used in Section 66-A of the IT Act, 2000 
expressions of inexactitude but they are also over broad and would fall foul of 
the repeated injunctions of the Supreme Court that restrictions on the freedom of 
speech must be couched in the narrowest possible terms. In point of fact, d 
judgments of Constitution Benches of die Supreme Court have struck down 
sections which are similar in nature. (Para 90) 

Supi., Central Prison v. Ram ManobarLohia. (1960) 2 SCR 821 : AIR 1960 SC 633 : I960 
Cri U 1002: Kameshwar Prasad v. Stale of llihar. 1962 Supp (3) SCR 369 : AIR 1962 
SC 1166. ttpplied 

Kedar Nath Singh v. Stale of llihar. 1962 Supp (2) SCR 769 : AIR 1962 SC 955 : (1962) 2 
Cri LJ 103. relied on g 

Section 66-A of the IT Act, 2000 is liable therefore lo be used in such a way 
as lo have a chilling efTect on free speech and would, therefore, have lo be struck 
down as unconstitutional on die ground of overbreadth. (Para 94) 

(6) Possibility of an act being abused by authorities 

Z. Information Technology, Internet, Computer and Cyber Laws — 
Information Technology Act, 2000 — S. 66-A — Provision must be judged ! 
on its own merits and so judged, it is unconstitutional — Proposition that 
mere possibility of provision capable of being abused by authorities 
administering it cannot be test of determining its validity — Held, cannot 
hold good when provision is otherwise round to be wholly unconstitutional 
— Provision cannot also be saved on basis of assurance on behalf of 
Government that it would be administered in a reasonable manner — „ 
Constitution of India — Arts. 13 and 19(l)(a) and 19(2) — Statute Law — 9 
Validity/Judicia! review — A provision must be judged on its own merits 
without reference to how well it may be administered or any assurance in 
that regard from the Government of the day 
Held : 

It is true that the Tact that Section 66-A of the IT Act, 2000 is capable of 
being abused by the persons who administer it is not a ground to lest its validity " 
if it is otherwise valid. But it is the converse proposition i.e. a statute which is 
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otherwise invalid as being unreasonable cannot be saved by its heine 
administered in a reasonable manner, which would apply here. If Section 66-A oT 
g tbc IT Act, 2000 is otherwise invalid, it cannot be saved by an assurance from the 
present Government that it will be administered in a reasonable manner. 
Governments may come and Governments may go but Section 66-A of the IT 
Act, 2000 will go on forever. An assurance from the present Government even if 
carried out faithfully would not bind any successor Government. It must, 
therefore, be held dial Section 66-A of the IT Act, 2000 must be judged on its 
own merits without any reference to how well it may be administered. (Para 95) 
b Collector of Customs v. Naihella Sampathu Cheity, (1962) 3 SCR 786 : AIR 1962 SC 
316 : (1962) 1 Cri U 364, relied on 

Belfast Corpn. v. O.D. Cars Ltd., I960 AC 490 : (1960) 2 WLR 148 : (I960) I All ER 65 
(HL), cited 

(7) Severability 

ZA. Information Technology, Internet, Computer and Cyber Laws 
c — Information Technology Act, 2000 — S. 66-A — Found unconstitutional 

— Whether constitutionally valid portion severable — Doctrine of 
severability, held, not applicable, as S. 66-A purports to authorise imposition 
of restrictions on freedom or speech and expression in a language wide 
enough to cover restrictions both within and without the limits of 
constitutionally pcnnissible action affecting such right — Possibility of its 

d being applied for purposes not sanctioned by the Constitution cannot be 
ruled out as it docs not fall within any of the subject-matters contained in 
Art. 19(2) of the Constitution —As it cannot be split up into what is within 
and what is without the protection of Art. 19(2), provision as a whole must 
be declared as unconstitutional — Constitution of India — Arts. 13 and 
19(l)(a) & 19(2) — Doctrine of severability —Applicability (Paras 97 to 100) 
e Homesh Thappar v. Stole of Madras, 1950 SCR 594 : AIR 1950 SC 124 : ( 1950) 51 Cri U 

1514, applied 

K.A. Abbas v. Union of India, (1970) 2 SCC 780, followed 

li.M.I). Chamarbmtgwalla v. Union of India, 1957 SCR 930 : AIR 1957 SC 628, relied on 
State of Bombay v. F.N. Balsam, 1951 SCR 682 : AIR 1951 SC 318 : (1951) 52 Cri LJ 
1361: Stale of Bombay v. United Motors (India) Ltd., 1953 SCR 1069 : AIR 1953 SC 
252, cited 

^ (3) Procedural unreasonableness 

Zl). Information Technology, Internet, Computer and Cyber Laws 
— Information Technology Act, 2000 — S. 66-A — Procedural safeguards 
provided under Ss. 95, 96,196 and 199 CrPC not available when any person 
is booked under S. 66-A for commission of similar offences over the internet 

— Contention regarding such procedural unreasonableness need not be 
9 considered once S. 66-A is struck down on substantive grounds — Criminal 

Procedure Code, 1973, Ss. 95,96, 196 and 199 (Paras 105 and 106) 

III. Information Technology Act, 2000 — S. 69-A and Rules — 
Constitutionality 

ZC. Information Technology, Internet, Computer and Cyber Laws 
fa — Information Technology Act, 2000 — S. 69-A — Rules framed under sub¬ 
section (2) — S. 69-A and Rules providing sufficient safeguards, held, not 
unconstitutional — Constitution of India — Arts. 19(l)(a) and 19(2) — 
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! Information Technology (Procedure and Safeguards for Blocking for Access 

of Information by Public) Rules, 2009 — Rr. 3 to 10, 14 and 16 — Valid 

The constitutional validity of Section 69-A of liic Act and die Rules lias been g 
assailed on the grounds that there is no pre-dccisionai hearing afforded by the 
Rules particularly to the “originator" of information, which is defined under 
' Section 2 (za) of the Act to mean a person who sends, generates, stores or 

transmits any electronic message; or causes any electronic message to be sent, 
generated, stored or transmitted to any oilier person. Further, procedural 
safeguards such as which arc provided under Sections 95 and 96 CrPC arc not 
available here. Also, the confidentiality provision was assailed stating that it b 
affects the fundamental rights of the petitioners. 

Rejecting the contention, the Supreme Court 
. | Held: 

j Section 69-A, unlike Section 66-A of the IT Act, 2000, is a narrowly drawn 

provision with several safeguards. First and foremost, blocking can only be 
resorted to where the Central Government is satisfied that it is necessary to do C 
so. .Secondly, such necessity is rclalablc only to some of the subjects set out in 
Article 19(2) of the Constitution. Thirdly, reasons have to be recorded in writing 
in such blocking order so (hat they may be assailed in a writ petition under 
! Article 226 of the Constitution. (Para 114) 

The Rules further provide for a hearing before the Committee set up—which 
I Committee then looks into whether or not it is necessary to block such . 

i information. It is only when the Committee finds that there is such a necessity 

that a blocking order is made. It is also clear From an examination of Rule S that 
it is not merely the intermediary who may be heard. If the “person” i.c. llie 
originator is identified he is also to be heard before a blocking order is passed. 
Above all, it is only after these procedural safeguards are met that blocking 
orders are made and in case there is a certified copy of a court order, only then 
can such blocking order also be made. It is only an intermediary who filially fails e 
to comply with the directions issued who is punishable under Section 69-A(3). 

(Para 115) 

i Merely because certain additional safeguards such as those found in Sections 

; 95 and 96 CrPC are not available docs not make the Rules constitutionally 

j infirm. The Rules arc not constitutionally infirm in any manner. (Para 116) 

j IV. Information Technology Act, 2000 — S. 79 And Information / 

: Technology (Intermediary Guidelines) Rules, 2011 

ZD. Information Technology, Internet, Computer and Cyber Laws 
— Information Technology Act, 2000 — S. 79(3)(b) — Held, valid subject to 
J being read down — S. 79{3)(b) has to be read down to mean that the 

intermediary upon receiving actual knowledge that: (1) a court order has 
been passed asking it to expeditiously remove or disable access to certain ~ 
material, or (2) on being notified by Ihc appropriate Government or its 
agency that unlawful acts rclatable to Art. 19(2) of the Constitution arc 
going to be committed, then fails to expeditiously remove or disable access 
j to such material — The court order and/or the notification by the 

appropriate Government or its agency must strictly conform to the subject- 
matters laid down in Art. 19(2) of the Constitution — Information 
Technology (Procedure and Safeguards for Blocking for Access of ^ 
Information by Public) Rules, 2009, Rr. 3 to 10,14 and 16 

i 

| ; 
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ZE. Information Technology, Internet, Computer and Cyber Laws — 

Information Technology (Intermediary Guidelines) Rules, 2011 — R. 3(4)_ 

a Held, valid subject to being read down — Held, the knowledge spoken of in 
the said sub-rule must only be through the medium of a court order or on 
being notified by the appropriate government or its agency that unlawful 
acts relatablc to Art. 19(2) of the Constitution arc going to be committed and 
the intermediary then fails to expeditiously remove or disable access to such 
material — The court order and/or the notification by the appropriate 
to Government or its agency must strictly conform to Ihe subject-matters laid 
down in Art. 19(2) of the Constitution 
Held: 

Section 79 being an exemption provision, il is closely related to provisions 
which provide for offences including Section 69-A. Under Section 69-A 
blocking can lake place only by a reasoned order after complying with several 
procedural safeguards including a hearing to the originator and intermediary. 
There arc only two ways in which a blocking order can be passed—one by the 
Designated Officer after complying with the 2009 Rules and the other by the 
Designated Officer when he has to follow an order passed by a competent court. 
The iulcrmcdiary applying its own mind to whether information should or should 
not be blocked is noticeably absent in Section 69-A read with the 2009 Rules. 

(Para 121) 

d However, Section 79(3)(b) has to be read down to mean that the intermediary 
upon receiving actual knowledge that a court order lias been passed asking it to 
expeditiously remove or disable access to certain material or on being notified by 
the appropriate Government or its agency that unlawful acts relatablc to Article 
19(2) of the Constitution are going to be committed then, fails to expeditiously 
remove or disable access to such material. This is for the reason that otherwise it 
would be very difficult for intermediaries like Google. Faccbook, etc. to act when 
e millions of requests are made and the intermediary is then to judge as to which 
of such requests arc legitimate and which arc not. In other countries worldwide 
llns view has gained acceptance, Argentina being in the Tore front. Furthermore, 
the court order and/or the notification by the appropriate Government or its 
agency must strictly conform to the subject-matters laid down in Article 19(2) of 
the Constitution. Unlawful acts beyond what is laid down in Article 19(2) of the 
Constitution obviously cannot form any part of Section 79. With these two 
caveats, il is not necessary to strike down Section 79(3)(i>). (Paras 122 and 124.3) 

The Additional Solicitor General informed that il is a common practice 
worldwide for intermediaries to have user agreements containing what is slated 
in Rule 3(2). However, Rule 3(4) needs to be read down in the same manner as 
Section 79(3)(£>). Subject to this, the Information Technology (Intermediaries 
Guidelines) Rules, 2011 are valid. (Para 123) 

9 V. Ki;rai.a PoncK Ac r, 1960, S. 118 

ZP. Police — Kerala Police Act, 1960 (5 of 1961) — S. 118 — In pith and 
substance S. US falls under Sch. VII List II Entry 2 and additionally under 
Sch. VII List II Entry 1 of the Constitution, hence valid — Constitution of 
India — Art. 246 — Legislative competence — Pith and substance rule 

h ZG. Police — Kerala Police Acl, 1960 (5 of 1961) — S. 118(d) — Held, 
vague and violative or Art. 19(l)(a), being not saved by Art. 19(2) of the 
Constitution — Constitution of India, Arts. 19(l)(a) and 19(2) 
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field : 

The Kerala Police Act as a whole wotiltl necessarily fall urnlcr Entry 2 of 
List II of Schedule Vil to the Constitution. In addition. Section 118 would also q 
fall within Eniry ! of List II of Schedule VII to the Constitution in that as its 
marginal note tells it deals with penalties for causing grave violation of public 
order or danger. (P ;lra 108) 

If on examination of the enactment as a whole, it is found that the legislation 
is in substance otic on a mailer assigned to the legislature, then it must be held to 
be valid in its entirety, even though it might incidentally trench on matters which 
arc beyond its competence. A statute cannot be dissected and then examined as to ° 
under what field of legislation each pari would separately fall. (Para 109) 

A.S. Krishna v. Slate of Madras, 1957 SCR 399 : AIR 1957 SC 297 : 1957 Cri U 409, 
followed 

However, what has been said about Section 66-A of the IT Act, 2000 of the 
Information Technology Act would apply directly to Section 118 (d) of the Kerala 
Police Act, as causing annoyance in an indecent manner sufFcrs from the same c 
type of vagueness and overbrcadlh, that led to the invalidity of Seclion 66-A of 
the IT Act, 2000, and for the reasons given for striking down Section 66-A of the 
IT Act, 2000, Section 118(r/) also violates Article 19(l)(n) of the Constitution 
and not being a reasonable restriction on llic said right and not being saved under 
any of die subject-matters contained in Article 19(2) of the Constitution is hereby 
declared to be unconstitutional. (Paras 111 and 124.4) ^ 

Writ petitions disposed of R-D/54597/CR 
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d L Mr Soli J. Sorabjee, Senior Advocate, for the petitioner,, 

Shreya Singhal in WP (Crl.) No. 167/2012 

1. Section 66-A of the Information Technology Act, 2000 (the said Act) 
is unconstitutional because it violates the fundamental rights of freedom of 
speech and expression guaranteed by Article 19(])(«) or the Constitution. 

g _ Freedom oT speech and expression of opinion is of paramount 

importance under a democratic Constitution which envisages changes in the 
composition of legislatures and governments and must be preserved.” [Sec 
Sakai Papers (P) Ltd. v. Union of India, (1962) 3 SCR 842 at 866.] 

(6) ‘■Freedom of the press is the Ark of the Covenant of Democracy 
because public criticism is essential to the working of its institutions. Never 
l has criticism been more necessary than today, when the weapons of 
propaganda are so strong and so subtle. Bin, like other liberties, ibis also 
musl be limited.' 1 ]See Bennett Coleman <£• Co. v. Union of India (1972) 2 
SCC 788 :(1973) 2 SCR 757 at 829. ] 

(c) "Very narrow and stringent limits have been set to permissible 
legislative abridgement of the right of free speech and expression, and this 
g was doubtless due to the realisation that freedom of speech and or ihc press 
Jay at the foundation of all democratic organizations....” [Sec Romesh 
Tbappar v. State of Madras, 1950 SCR 594 al 602. ] 

{d) Where a law purports to authorise the imposition of restrictions on a 
fundamental right in language wide enough to cover restrictions both within 
and without the limits of constitutionally permissible legislative action 
h affecting such right, it is not possible to uphold it even so far as it may be 
applied within Ihc constitutional limits, as it is not severable. So long as the 
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Summary or Arguments (conid.) 

I. Mr Soli J. Sorabjec, Senior Advocate, Tor the petitioner (could.) 

possibility of its being applied for purposes not sanctioned by the a 
Constitution cannot be ruled out, it must be held to be wholly 
unconstitutional and void. ... an enactment, which is capable of being 
applied to cases where no such danger would arise, cannot be held to be 
constitutional and valid to any extent.” [see Romesh Thappar v. State of 
Madras, (950 SCR 594 at 603.J 

(c) it is indisputable that by freedom of the press is meant the right of b 
all citizens to speak, publish and express their views. The freedom of the 
press embodies the right of the people to read. The freedom of the press is 
not antithetical to the right of the people to speak and express.” [See Bennett 
Coleman & Co. v. Union of India, (1972) 2 SCC 788 : (1973) 2 SCR 7Y7 at 
829.] 

3. There is nothing in clause (2) of Article 19 which permits the Stale, to c 

abridge this right on the ground of conferring benefits upon the public in 
general or upon a section of the public, ll is not open to the State to curtail or 
infri nge the freedom of speech of one for promoting the general welfare of a 
section or a group of people unless its action could be justified under a law 
competent under clause (2) of Article 19.” [See Sakai Papers (P) Ltd. v. 
Union of India, (1962) 3 SCR 842 at 862.] d 

4. Restrictions which can be imposed on freedom of expression can be 
only oil the heads specified in Article 19(2) and none other. Restrictions 
cannot be imposed on the ground of "interest of general public” 
contemplated by Article 19(6). JSee Sakai Papers (P) Ltd. v" Union of India 
(1962) 3 SCR 842 at 868.] 

5. Section 66-A penalises speech and expression on the ground that it 6 
causes annoyance, inconvenience, danger, obstruction, insult, injury, criminal 
intimidation, enmity, hatred or ill will. These grounds arc outside the purview 

of Article 19(2). Hence the said section is unconstitutional. [See Ministry of 
I&B, Govt, of India v. Cricket Assn, of Bengal, (1995) 2 SCC 161 at 226-27. j 

6. Section 66-A also suffers from the vice of vagueness because j 
expressions mentioned therein convey different meanings to different persons 
and depend on the subjective opinion of the complainant and the statutory 
authority without any objective standard or norm. [See State of M.P. v, 
Baldeo Piasud, (1961) 1 SCR 970 at 979; 1 larakchand Ratanchand Bamhia 

v. Union of India, (1969) 2 SCC 166 at 183, para 21; K.A. Abbas v. Union of 
India, (1970) 2 SCC 780 at 799, paras 45-46; Burstyn v. Wilson, 96 L Ed . 
1098 at 1120-22; Ministry of I&B. Govt, of India v. Cricket A.voi of Bengal 9 
(1995) 2 SCC 161 at 199-200.] 

1. In that context enforcement of the said section is an insidious form of 
censorship which is not authorised by the Constitution. [See Hector v. 
Attorney General of Antigua & Barbuda, (1990) 2 All CR 103.) 

8. There arc numerous instances about the arbitrary and (rcc)tienl h 
invocation ol the said scciion which highlight the legal infirmity arisiitu from 
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Summary or Arguments (comd.) 

1. Mr Soli J. Sorubjee, Senior Advocate, for the petitioner (could.) 

| a uncertainly and vagueness which is inherent in the said section. 

\ (emphasis added) 

9. The said seclion has a chilling effect on freedom of speech and 
! expression and is thus violative of Article 19(1 )(«). [Sec R. Rajagapal v 

State o/T.N., (1994) 6 SCC 632 at 647; S. Khushboo v. Kanniammal (2010) 
5 SCC 600 at 620.} 

u j 

j 10. Freedom of speech has to he viewed also as a right of the viewers 

which hits paramount importance, and the said view has significance in a 
country like ours. [Sec Ministry of l&B. Govt, of India v. Cricket /Hot of 
Bengal, (1995) 2 SCC 161 at 229.J 

11. It is not correct to suggest that Seclion 66-A was necessitated to deal 
c wilh the medium of the internet. Offences under the Penal Code (1PC) would 

be attracted even for actions over the internet. In particular. Sections I24-A, 
153-A, 153-B, 292, 293, 295-A, 505, 505(2) IPC, it is submitted, suffice to 
cover the situations which are being used by the Union or India as 
illustrations to justify the existence of Section 66-A on the statute. The 
aforesaid IPC offences lake into consideration any or every medium of 
• d expression. As long as written words arc within its ambit, merely because 
they arc written on a public medium on the internet would mil take such 
actions beyond their purview, especially in view of Section 65-R of the 
Evidence Act, 1872. 

12. Furthermore, assuming without admitting that Section 66-A was 

i necessitated to deal with the medium of the internet, the standards for 

e restricting the same would still have to conform to Article 19(2). flic 
! standards for every medium cannot be drastically different as that would be 

violative of Article 14. There is no intelligible differentia between an 
expression on the internet and that on a newspaper or a magazine, for the 
purposes of Article 19(l)(a) read with Article 19(2). 

13. English cases cited by the respondents arc based on Articles 10(1) 

/ and 10(2) of the European Convention on Human Rights 1950 (ECI1R). The 

heads of restriction in Article 10(2) of ECHR are wider than those prescribed 
under Article 19(2) of our Constitution. 

14- Furthermore, the question of reasonableness of the restrictions arises 
! when restrictions imposed are on heads specified in Article 19(2). If 

i restrictions imposed are outside the prescribed heads they are per se 

g unconstitutional and alleged reasonableness of restrictions cannot cure the 
fundamental constitutional infirmity. 

15. Constitutionality of a statute is to be adjudged on its terms and not by 
reference to the manner in which it is enforced. "The constitutional validity 
of a provision has to be determined on construing it reasonably. If ii passes 
the test of reasonableness, the possibility of powers conferred being 
n improperly used, is no ground for pronouncing it as invalid, and conversely if 
the same properly interpreted and tested in the light of the requirements set 
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I. Mr Soli J. Sorabjcc, Senior Advocate, for the petitioner ( canid.) 

out in Pari III of the Constitution, does not pass the lest, it cannot be 
pronounced valid merely because it is being administered in the manner 
which might not conflict with the constitutional requirements.” [See Kantital 
Babulal & Bros. v. H.C. Patel , (1968) 1 SCR 735 at 749; Collector of 
Customs v. Nathella Sampathu Chetty, AIR 1962 SC 316 at 331, 332.J “A 
bad law is not defensible on the ground that it will be judiciously 
administered.” [Sec Knuller Ltd. v. DPP , (1972) 2 All ER 898 at 906(6).] 

16. The crux of the matter is: can the exercise of the invaluable 
fundamental right of freedom of expression be subject to or be dependent 
upon the subjective satisfaction of a 11011 -judicial authority and that too in 
respect of vague and varying notions about "grossly offensive”, as “menacing 
character and causes “annoyance”, inconvenience, insult and injury. 

17. The impugned heads of restrictions are inextricably linked with other 
provisions of the said section and are not severable. Hence, the entire Section 
66-A is unconstitutional. |Scc R.M.D. Chamarbauewalta v. Union of India 
1957 SCR 930 at 950-51.) 

II. Mr Shyam Divan, Senior Advocate, Ms Mishi Choudhary, 

Mr Prasanth Sugathan, Mr Biju K. Nair, Ms Shagnn Belwal, 
MrArjun J., Advocates for the petitioner ; Moitihshut.com 
(India) Pvt. Ltd. in Writ Petition (C) No. 217 of 2013 

A. Introduction 

1. These written submissions filed on behalf of the writ petitioners arc 
concise and pointed. Rather than setting mil elaborate arguments, ihc 
petitioners have chosen to project the thrust of their case in this note to 
supplement the oral submissions at the Bar. 

B. Relevant facts and relief 

2. The first petitioner is a private limited company which operates 
iVIoiithshiil.com, a social networking, user review website. The website 
provides a platform for consumers to express their opinion on goods and 
services, facilitating the flow of information and exchange of views with 
respect to products and services available in the marketplace. Since its 
rounding in 2000, the popularity of this website has grown and an estimated 
80 lakh users visit the website every month. Mouthsluu.com is a pioneer in 
this field, predating other review websites and is the subject of academic 
studies that recognise the immense importance and value of the service it 
renders. Illustratively, (1) Philip Kotlcr, Marketing Management (2009), 
extract at Annexitre ); (2) Catcora, Philip et al. International Marketing 
(2008), extract at Annexure 2. 

3. The second petitioner is an Indian citizen and a shareholder of the first 
petitioner. He is the founder of the first petitioner and ils CEO. While at Ihc 
time of the first petitioner’s incorporation, its entire shareholding was held by 
the second petitioner, it is now held equally amongst the six brothers of the 
Farooqui family. 
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a 4m T hc , manncr Moulhshul.com works is best understood with reference 
to the site s screenshots. Some of the essentia) features of this website are; 
(o) Any reader may visit the website anti read its content; ( b ) To post a 
comment, the user is required to first register by providing an email address, 
user name and by creating a password. The user rnay also log in through 
Faccbook or Google accounts (which have an established pre-registration 
b P ro!aco] ); (<■•') Businesses may respond to reviews and rebut claims and they 
have the option or paying a nominal fee to create an authorised account; (d) 
When problems arc satisfactorily addressed on the Mouthshul.com platform, 
a stamp’ appears next to the grievance indicating resolution of the issue. 
MoudishtU.com docs not provide any content of its own. It provides a 
platform that hosts content posted by users. Having regard to the nature of 
this website, users share their experiences with respect to goods and services 
c in diverse categories such as appliances, automobiles, builders and 
developers, health and fitness industry, movies, music, restaurants, travel, etc. 

5. The petitioners constantly receive threatening calls from police 
officials across various States in India requiring the petitioners to block 
commcnls/conlent. The petitioners also regularly receive notices under 
Sections 91 and 160 of the Code of Criminal Procedure, 1973. This is apart 
from a flood or legal notices from private parties threatening the petitioners 
with defamation and civil suits instituted in different purls of the country. On 
several occasions, fabricated orders of courts have been served on the 
petitioners. 

6. I he petitioners have thus lar resisted the threats since taking down 
e every negative comment in response to every complaint would erode the 

value and integrity ol the website. Consumers visit the website before 
choosing a product or service because they expect to review genuine 
experiences of previous users, good or bad. Were the petitioners to yield to 
every complaint, Mouthshut.com would lose its utility and appeal. 

7. As an intermediary, the first petitioner enjoys immunity from liability 
/ in terms oT Section 79 of the Information Technology Act, 2000 (the IT Act). 

The continuous barrage of threats and legal actions faced by the petitioners 
demonstrate that the intended “safe harbour” provided by the legislature 
simply docs not work. The attenuation of Section 79 is due to the Information 
Technology (Intermediaries Guidelines) Rules, 2011 (the impugned Rules). 
The impugned Rules conflict with Section 79 and creme an unworkable 
g framework lor intermediaries that desire to retain immunity. 

8. The petition challenges the IT (Intermediaries Guidelines) Rules, 2011 
inasmuch as ihey are ultra vires the IT Act and Articles 1-1, I9(])(«), I9(l)(g) 
and 21 of the Constitution of India. 

C. Importance of intermediaries and necessity for immunity 

9. The expression "intermediary” is defined in Section 2(1 )(w) of the IT 
Act. The relationship between users who access the internet, persons posting 
con lent on a website and intermediaries is illustrated in a diagram at p. 17 of 
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Summary or Arguments 

II. Mr Shyam Divjin, Senior Advocate, for the petitioner (contd.) 

1A No. 4 of 2014. I he first petitioner is an intermediary since it receives, 
stores and transmits electronic records on behalf of persons posting reviews ^ 
and also because it is a web-hosting service provider. The distinction between 
hosting and posting, internet hosting service providers and web hosting 
service providers is drawn out at Annexure 3. 

10. Online intermediaries provide significant economic benefits and this 

is why across the world major economies provide a safe harbour regime to £ 
limit liability for online intermediaries when there is unlawful behaviour by 
intermediary users. Online intermediaries organise information by making it 
accessible and understandable to users. Intermediaries enhance economic 
activity, reduce costs and enable market entry for small and medium 
enterprises, thereby inducing competition, which eventually leads to lower 
consumer prices and more economic activity. The role of intermediaries and c 
the economic benefits are explained at pp. 6$-75 oflA No. 4 of 2014. 

11. Online intermediaries do not have direct control of information that is 

exchanged on their platforms. Legal regimes across the world prescribe 
exemptions from liability for intermediaries and these safe harbour 
provisions are regarded as a necessary regulatory foundation for 
intermediaries to operate. 0 

12. In the wake ol representations by the information technology industry 
following the arrest in 2004 of Avnish Bajaj, the CEO of llaazce.com, an 
auction portal. Parliament with effect from 27-10-2009 substituted Chapter 
XII or the IT Act comprising Section 79. This new safe harbour protection to 
intermediaries was introduced to protect intermediaries from burdensome 
liability that would crush innovation, throttle Indian competiveness and e 
prevent entrepreneurs from deploying new services that would encourage the 
growth and penetration of (he internet in India. 

D. Important features of Section 79 

13. Section 79 in Chapter XII of the IT Act comprises a self-contained 
regime with respect to intermediary liability. 

14. The object of Section 79 is to exempt an intermediary from liability f 
arising from ihird-party information". An intermediary is exempt from all 
liability (civil and criminal) Tor any third-party information, data or 
communication link made available or hosted by him. The purpose of this 
wide exemption from liability is to protect iniermcdiaries from harassment or 
liability arising merely out of their activities as an intermediary, 

t The opening words ol Section 79 are a widely worded non obstante 0 
clause which overrides "anything contained in any law for the time being in 
force". (Section 81 gives overriding effect to the Act in relation" to 
inconsistent provisions contained in any oilier law.) The clear intent of 
Parliament is to insulate intermediaries as a class from civil as well as 
criminal liability. 

16. The exemption from liability granted by Section 79(1) is subject to h 
the provisions of sub-sections (2) and (3) of Section 79. 
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a 11 • Section 79(2)(c) provides that in order to ensure exemption from 
liability under Section 79(1) the intermediary "observes due diligence while 
discharging his dulies under this Act and also observes such other guidelines 
i as the Central Government may prescribe in this behalf'. The mandate of this 

provision empowers the Central Government to frame statutory guidelines 
for a specific objective, that is, to ensure observance by an intermediary of 
J his duties under the IT Act. This is clearly brought out by the- underlined 

S expressions, particularly the words “in this behalf'. 

18. The duties of an intermediary under the IT Act include (i) the duty to 
preserve and retain information as set out in Section 67-C; (if) the duly to 
extend all facilities and technical assistance with respect to interception or 
monitoring or decryption of any information as envisaged in Section 69; (Hi) 
the duty to obey government directions to block public access to’ any 
c information under Section 69-A; (tv) the duty to provide technical assistance 
and extend all facilities to a government agency to enable online access or to 
secure or provide online access to computer resources in terms of Section 
69-B; (v) the duty to provide information to and obey directions from the 
Indian Computer Emergency Response Team under Section 70-B; (W) the 
duly to not disclose personal information as envisaged under Section 72-A; 
and (vi't) the duty to lake down any information, data or communication link, 
etc. used to commit an unlawful act as envisaged under Section 79(3 )(b). 

| 19. Section 79(3 )(b) envisages a “ takedown" provision where, inter alia, 

the exemption from liability enjoyed by the intermediary under Section 79(1) 
is lost 'on being notified by the appropriate Government or its agency that 
any information, data or communication link residing in or connected to a 
e computer resource, controlled by the intermediary is being used to commit 
; ,!ie unlawful act" and the intermediary fails to expeditiously remove or 

i disable access. 

E. The IT (Intermediaries Guidelines) Rules, 2011 

20. Rule 3 ol the impugned Rules enumerates various requirements that 
an intermediary must observe while discharging his duties. These 
f requirements constitute due diligence and are summarised below: 

(o) Rule 3(1) requires the intermediary to publish rules and 
regulations, adopt a privacy policy, provide a user agreement for access 
to the intermediary’s computer resource. 

(b) Rule 3(2) requires that the rules and regulations, terms and 
conditions or user agreement inform the user not to host, display, upload, 
modify, publish, transmit, update or share “information” enumerated in 
sub-clauses («)-(/) of Rule 3(2). 

(c) Rule 3(3) proscribes the intermeditiry from knowingly hosting or 
publishing information or initiating transmission in respect of the 
information specified in sub-clauses (ci)-(ij of Rule 3(2). 

h (d) Rule 3(4) requires the intermediary to take down information 

within 36 hours of receiving a written intimation from an "affected 
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Summary of Arguments 

II. Mr Shynm Divan, Senior Advocate, for the petitioner (canid. I 

person” that such information contravenes sub-clauscs («)-(/) of a 
Rule 3(2). 

(a) Rule 3(4) requires the intermediary to preserve such contravening 
information for 90 days for the purpose of investigation. 

(/) Rule 3(5) requires the intermediary to inform its users that in the 
event of non-compliance with rules and regulations, user agreement or 
privacy policy, the intermediary would have a right to immediately b 
terminate Ihc access or usage rights of the users to the computer resource 
of the intermediary and remove non-corapliam information. 

(g) Rule 3(6) requires the intermediary to strictly follow the 
provisions of the IT Act “or any other law for the lime being in force”. 

(, h ) Rule 3(7) requires the intermediary to provide information or 
assistance to government agencies. 

(/) Rule 3(8) requires the intermediary to take all reasonable 
measures to secure its computer resource. 

(J) Rule 3(9) requires the intermediary to report cyber security 
incidents and share information with the Indian Computer Emergency 
Response Team. d 

(k) Rule 3(10) proscribes the intermediary from knowingly deploying 
or installing or modifying the technical configuration of a computer 
resource to circumvent any law; 

(/) Rule 3(11) requires the intermediary to publish on its website the 
name of the Grievance Officer as well as contact details and mechanism 
to redress complaints within one month from the date of the receipt of e 
the complaint. 

21. The petitioners’ main problem is with Rule 3(4). Rule 3(4), infer alia, 
provides that upon receiving in writing or through email signed with 
electronic signature from any affected person, any information as mentioned 
in Rule 3(2), the intermediary shall act within 36 hours to disable such 
information that is in contravention oTRule 3(2). Further, the intermediary is f 
required to “ work with user or owner of such information'' before disabling 

! the information. 

! F. Why the impugned Rules are ultra vires 

22. The principal points which according to the petitioners render the 
impugned Rules ultra vires arc set out in the section. However, before 
elaborating these points the petitioners seek to highlight their real grievance. g 

23. As an intermediary, the first petitioner provides a platform and 
enables users to connect and exchange views through the platform. 
Mouthshui.com is not providing the content which is supplied by users. The 
first petitioner has a lean operation in terms of human resources and the 
website is programmed in a manner by which users can exchange views and 
business can respond to consumers with ease, without any specific human h 
intervention on the part of the Mouthshul.com team. 
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Summary of Arguments 

H. Mr Shyam Divan, Senior Advocate, for the petitioner (could) 

a 24. Being an intermediary, the first petitioner is anxious to retain the 
exemption from liability conferred under Section 79(1) or the IT Act. The 
petitioners cannot afford to be dragged across the country in response to 
summons, court cases, etc. that relate to content uploaded by third parties. 
The petitioners have no objection to taking down the material in response to 
orders passed by a duly authorised government agency or a court. Indeed, the 
b petitioners submit that on a correct interpretation of the relevant- provisions, 
Ihc IT Act envisages full protection and immunity to intermediaries provided 
that (he intermediary extends cooperation to government agencies and 
facilitates implementation of duly authorised orders. 

25. The problem is that the impugned Rules, specifically Rule 3(4), 
require the intermediary to (i) respond to any “affected person” making a 
written complaint; (fi) contact and work will] the user or owner or the 
information who has posted the information on the first petitioner’s website; 
("') makc a determination or judgment as to whether the information 
complained about contravenes Rule 3(2); and (iV) take down such 
information. At a practical level, the first petitioner is compelled to set up an 
adjudicatory machinery or in default take down each and every piece of 
information complained about. While taking down information within 36 

d hoiirs is lllc surest manner of retaining immunity, this would completely 
compromise the value of the website since users expect genuine product and 
service reviews, both positive and negative. The petitioners have no difficulty 
in complying with “takedown” orders passed by a court or government 
agency, but to cast the burden of adjudicating complaints on the intermediary 
as part of its duly to retain exemption from liability under Section 79(1) is 
e onerous and unreasonable. 

26. Adjudicating on whether or not there is contravention of a particular 
provision of law, is the quintessential sovereign function to be discharged by 
the Stale or its organs. This function cannot be delegated to private parlies 
such as intermediaries. Rule 3(4) of the impugned Rules, by requiring the 
intermediary to assume the role of a Judge, in place of some Stale agency, 

f amounts to a wrongful abdication of a fundamental State duty. 

27- The petitioners submit that the impugned Rules are ultra vires the IT 
Act as well as the Constitution of India for the following reasons which are 
set out in point form: 

(a) Ihe power of the Central Government to frame statutory 
guidelines with respect to intermediaries is circumscribed by the limits 
9 contained in Section 79(2)(c). The purpose of the guidelines is to ensure 
that an intermediary observes due diligence while discharging his duties 
under the IT Act. This is evident from the expression "in this behalf'. 
The statutory duties of an intermediary arc set out in Sections 67-C, 69, 
69-A, 69-B, 70-B, 72-A and 79(3)(£). The “due diligence” guidelines in 
Rule 3(2) have nothing to do with observance of the statutory duties 
h undcr abovementioned sections. Rule 3(2) travels beyond the narrow 
limit defined with respect to guidelines under Section 79(2)(<?). 
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Summary orArgumcnls 

JI. Mr Shynm Divan, Senior Advocate, for the petitioner (conrd.) 

(b) Section 79(3 )(b) contemplates a situation where an intermediary 
“on being notified" by the appropriate Government or its agency must 
“take down" the offending material. Rule 3(4) directly conflicts with the 
scheme in the section because (i) it requires the intermediary to respond 
to any alfectcd person’, not just the appropriate government or its 
agency; (//) it requires the intermediary to work with the user or owner of 
such inlormalion; (Hi) it requires the intermediary to adjudicate or 
determine whether there is contravention of Rule 3(2). None of these 
roles and requirements is envisaged in Section 79 and, indeed, the Rules 
directly conflict with the parent statute in this regard. 

(c) The purpose of the non obstante clause in Section 79 is clearly to 
give overriding effect and grant exemption from liability to 
intermediaries. Rule 3(6) of the impugned Rules by requiring the 
intermediary to strictly follow the provisions... or any other laws for the 
time being in force" brings about a direct conflict with the non obstante 
clause. Requiring compliance with all other laws in force as a condition 
or “due diligence”, reintroduces by a back door the very laws that the 
legislature deemed appropriate to override in the context of intermediary 
liability. 

(d) The impugned Rules introduce a censorship regime. The object of 
Section 79 is to confer immunity on intermediaries, not to introduce 
censorship by private edict. At a practical level, an intermediary, in its 
anxiety to retain immunity, will almost always lake down material the 
moment ii receives a written intimation from any affected person. This is 
quite apart Iroru taking down material in response to directions from 
police departments. The guidelines under the impugned Rules leave an 
intermediary with a Hobson’s choice where 'll wants to retain protection 
under the safe harbour provision. 

(e) The statutory machinery for disabling access to content on a 
website is through two possible channels, apart from a court order. The 
statutory channels are under Section 79(3)(6) and Section 69-A. The 
takedown regime triggered by any unspecified private individual 
(affected person) is beyond the statute and amounts to creating a third 
mechanism which is not envisaged by the Act. 

(/) The power of government to impose reasonable restrictions with 
respect lo speech is circumscribed by Article 19(2) of the Constitution of 
India. Dy seeking to control speech and expression that is “grossly 
harmful , "harassing”, “blasphemous", “invasive of another’s privacy”, 
hateful , racially, ethnically objectionable”, “disparaging”, “otherwise 
unlawful in any manner whatsoever", "harm minor in any way”, “violates 
any law for the Lime being in force”, etc. the impugned Rules travel 
beyond Article 19(2) with respect to the aforesaid undefined expressions. 

(g) 1 he expressions in the previous sub-paragraph are vague. When 
this vagueness is coupled with a requirement on the part of an 
intermediary to ensure non-contravention in terms of Rule 3(4), or else 
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Summary of Arguments 

II. Mr Shyam Divan, Senior Advocate, for the petitioner (canid.) 

a Iosc exemption from liability, the statutory scheme is liable to be struck 
down as unconstitutional under Article 14 on the grounds of vagueness 
and arbitrariness. 

(ft) The impugned Rules do not make any provision for restoring 
content that has been taken down. The intermediary, in order to retain 
immunity, is not only required to take down material within 36 hours, but 
b is also prevented from putting back information. This is beoausc unlike 
Sections 52(l)(ft) and (c) of the Copyright Act, 1957 which permits 
restoration ol access to the material complained about, there is no 
corresponding provision in the impugned Rules. The impugned Rules are 
unconstitutionally over broad because they compel permanent removal of 
material without determination by a government agency or court. 
c (0 TllL ' second petitioner is a citizen or India and is entitled to invoke 

Article 19(1 )(<j). Article 19(l)(a) embraces commercial speech ( Tata 
Press Lid. v. MTNL, (1995) 5 SCC 139, paras 24 and 25). The first 
petitioner’s website encourages and enables the exchange of information 
with respect to a product or service and also enables the manufacturer or 
service provider to address consumer issues on the platform. This lifts 
the quality of goods and standard of services in society. The right to rebut 
° or respond is protected under Article 19( 1)(«) (LIC v. Mamtbhai D. Shah, 
(1992) 3 SCC 637, paras 8, 9 and 12). Moreover, where a person’s 
business is intricately connected with speech as in the case of the 
importer of books, any illegal restriction not only impinges upon Article 
! 9(1)0,’) but also amounts to an infraction or Article J9(l)(«), {Gajtuian 
Vtsheshwar liirjur v. Union of India , (1994) 5 SCC 550, paras 7-9). The 
e impugned Rules, in their operation, through tin over broad, "affected 
person” triggered takedown mechanism restrict commercial speech 
and are violative of Articles 14, 19(1)(«) and 19(1)0;) of the Constitution 
of India. 

0) The first petitioner's servers are all located in India. Unless the 
intermediary safe harbour provision is meaningfully interpreted as 
f suggested by the petitioners, it will compel an Indian enterprise to 

relocate geographically to a more intermediary friendly jurisdiction. 

G. Miscellaneous material 

28. In the course ol the oral arguments, the petitioners explained the 
nature ol takedown provisions in other jurisdictions with reference to a report 
analysing the impugned Rules prepared by SFLC.in. 

9 H . Reply to respondent’s note on Section 79 

29. In reply to Para 3, the subordinate legislation has to be within the 
contours permitted by the Constitution and cannot in any way be justified 
because the clauses are similar to the terms of service of private 
intermediaries, lerins of service of intermediaries are, at best, terms of a 

h contractual relationship between a service provider and a user. Such terms 
cannot he equaled to statutory rules notified by the Government. The tests for 
validity of a contract and a statute arc different. 
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Summary of Arguments 

11. Mr Shyam Divan, Senior Advocutc, for the petitioner (could.) 

30. In reply lo Para 8, the impugned Rules are unique to India and cannot 
be said to be similar to provisions followed all over the world. E.g. in USA, 
under Section 230 of the Communications Decency Act, 1996, no provider or 
user of interactive computer service shall be treated as a publisher or speaker 
of any information provided by another information content provider. This 
gives an intermediary complete immunity from liability arising out of user 
generated content. The safe harbour protection given to intermediaries in t> 
USA is provided in detail at Annexure 4. Other jurisdictions like Finland and 
Canada follow a takedown and put-back regime and noticc-and-noticc regime 
respectively, wherein the content creator is given an opportunity of being 
heard. Additional information about the practice in these jurisdictions is 
provided at Annexure 5. 

31. Contrary to the respondent’s account of legislative history c 
(enumerated in Paras 10-40), the enactment oT Section 230 was not the 
culmination of protracted legislative and judicial debates surroundinu the 
imposition of strict liability on intermediaries with respect lo copyright 
infringing content. In fact. Congress’ intention behind enacting Section 230 
was discussed extensively in a 4th Circuit Court of Appeals judgment in 
Zeran v. AOL [139 F 3d 327 (1997)], whera-the Court observed that the d 
section had evidently been enacted to maintain the robust nature of internet 
communications and to keep Government interference in the medium to a 
minimum. A true copy of the judgment of the 4th Circuit Court of Appeals in 
Zeran v. AOL, [139 F 3d 327 (1997)] is provided at Annexure 6. 

32. In reply to Para 46, the Special Rapporteur emphasises that 
censorship measures should never be delegated to privalc entities, and that e 
intermediaries should not be held liable lor refusing lo take action that 
infringes individuals’ human rights. Any requests submitted to intermediaries 

to prevent access to certain content, or to disclose private information for 
strictly limited purposes such as administration of criminal justice, should be 
done through an order issued by a court or a competent body which is 
independent of any political, commercial or other unwarranted influences. ( 
Report ol the Special Rapporteur on the promotion and protection of the right 
to freedom of opinion and expression, Frank La Rue is provided at Annexure 7. 

33. In reply lo Para 49, the judgment in Delft AS v. Estonia (No. 

64569/09) is under consideration at the Grand Chamber of European Court of 
Human Rights consequent to a referral made on 17-2-2014 and cannot be 
relied upon for the purpose of the present writ petition. g 

34. In the course of oral arguments the respondent clarified that the 
intermediary will have to acknowledge a complaint within 36 hours and will 
have to take action within 30 days as provided under Rule 3(11). However, 
the problem with the impugned Rules is that the intermediary still has to 
perlorm an adjudicatory role and if its decision is in variance with the Court’s ^ 
decision at a later stage, the intermediary could be made secondarily liable. 
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Summary of Arguments 

11. Mr Shyam Divan, Senior Advocate, for (he petitioner {could.} 

a 35. The respondent’s argument that Section 69-A has limited application 
and an individual user does not have a rcdressal mechanism under Section 
69-A is not true. The Rules notified under Section 69-A list an elaborate 
procedure, including a form for filing a complaint, for a person to complain if 
he is aggrieved by any content. Objectionable content under Section 69-A 
falls within the ambit of Article 19(2), much unlike the vague expressions 
k used under Rule 3(2) of llic impugned Rules. 

Ill. Mr Sajan Poovayya, Senior Advocate, for the petitioner, Rajeev 
Chandrasekhar in Writ Petition (Civil) No. 23 of 2013 

1. The instant writ petition is filed under Article 32 of the Constitution of 
India, in public interest, challenging the constitutionality of Section 66-A of 

C the Information Technology Act, 2000 (the “IT Act”), as inserted by the 
Information Technology (Amendment) Act, 2008, and the Information 
Technology (Intermediaries Guidelines) Rules, 2011 (the Rules) for being 
arbitrary and vague; ultra vires the Constitution of India and the IT Act, 
respectively; for being violative of the fundamental rights or free speech and 
expression guaranteed by Article 19(1)(«) of the Constitution nr India; and 
d for protection against arbitrary State action under Article 14. 

A. Section 66-A of the IT Act and Article 14 of the Constitution 

2. Section 66-A is a penal provision which criminalises expression oil 
grounds of being “grossly offensive'' or for "causing annoyance, 
inconvenience, danger, obstruct ion, insult', etc. Section 66-A creates three 
- sels of standalone offences under clauses («), (/;) and (c). Whilst the 
requirement of mens rea is contained in Section 66-A (£?), Sections 66-A(«) 
and (c), proceeds to criminalise a wide range of activities, independent of the 
mental stale oT the person sending the message. A juxtaposition of Section 
66-A with the other penal sections of the Act i.e. Sections 66-B, 66-C, 66-D, 
66-E, 66-F, all ol which require intent i.e. mens rea, clearly demonstrates its 

f overreaching import. The usage of vague terminology in Section 66-A, such 
as “causing inconvenience”, “causing annoyance”, etc.; further compounds 
the problem. It admits of no certain construction and persons applying the 
section would be in a boundless sea of uncertainly. The absence of 
requirement of mens rea in Sections 66-A (a) and (c), would lead to 
criminalising the action of a citizen on an electronic platform, which are 
otherwise completely legitimate. 

3. Section 66-A suiters from the vice of vagueness because the 
expressions mentioned therein convey different meanings to different persons 
and depend on the subjective opinion of the complainant and the statutory 
authority without any objective standard or norm. In the context of the 
internet, the enforcement of Section 66-A, is an insidious form of censorship 

h which is not authorised by the Constitution and therefore Section 66-A must 
be struck down by this Horrible Court as unconstitutional. 
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Summary of Arguments 

III. Mr Siijun Poovayyu, Senior Atlvocutc, for Ihc petitioner (could.) 

4. Section 66-A is so wide in its import that even private communications 
through cellular telephony arc covered. Defining the offence with reference 3 
to the medium employed for communication leads to arbitrariness. For 
example, an identical communication in a physical form would not be 
subjected to penal action. However, the same communication over an 
electronic platform exposes the person to criminal liability. Thai such speech 

is actionable is apparent from the text of Section 66-A. Moreover, 1 it has been 
interpreted in the manner demonstrated above, with arrests having been made 
for forwarding of emails supposedly containing offensive content to a closed 
group, as well as, remarks on a social network that could be viewed only by a 
group of selected recipients. 

5. The terms deployed in Section 66-A are undefined and no standards or 

principles have been laid down by the statute to guide and control the c 
exercise of such power, either in terms of law enforcement or in terms oT 
justiciability. Therefore, inasmuch as Section 66-A lays down no guidelines 
for exercise of power under that provision, it is violative or Article 14 of the 
Constitution because it would permit arbitrary and capricious exercise of 
such power which is the very antithesis of equality before law. [Kef.: 
Naraindas Indurkhya v. Stale of M.P., (1974) 4 SCC 788, at Para 21 ] d 

6. Due to the vague, undefined lerms/phrascs employed in Section 66-A, 
n remains uncertain as to what act is criminalised under the provision. 
Criminal Jaw should with certainly indicate the acts that arc permissible to a 
citizen, When such vague terms are used which permit arbitrary exercise of 
power, and further, when such uncanalised power is vested in an authority, 
the law would suffer from the vice of discrimination, since it would leave it e 
open to an authority to discriminate between persons and things similarly 
situated, f Ref : Maneka Gandhi v. Union of India, (1978) I SCC 248, at 
Para 16] 


7. The unconstiintionality in Section 66-A arises not because there is a 
mere possibility of abuse of the provision. The uncontrolled or imguidcd 
power which is vested in the administrative agencies without any reasonable 
and proper standards being laid down in the enactment, makes the 
discrimination evident. This factum is further buttressed by the multiple 
arrests made under the provision for political discussion, dissenl and 
criticism ol administration. In such circumstances, not merely the 
administrative act hut Section 66-A itselJ is liable to be struck down as 
unconstitutional. [Ref: State of W.B. v. Anwar All Sarkar, (1952) 1 SCR 284, 
at Para 75(a) and 75(c)] 


8. The expressions used in Section 66-A, such as, “grossly offensive”, 
menacing character”, “annoyance”, “inconvenience”, “danger”, 
“obstruction”, etc., docs not admit of any precise definition and no guidance 
is provided for interpreting these terms; this renders Section 66-A 


unconstitutional for vagueness. The Union has, by its actions, admitted that 
Section 66-A is vague. This is demonstrated by the issuance of the advisory 


9 







SCC OnLine Web Edition, Copyright © 2015 
Page 35 Friday, July 17, 2015 
Printed For: Shyam Divan 

SCC OnLine Web Edition: hUp://www.scconline.com 
TruePrint™ source; Supreme Court Cases 


SI1REYA SINGIJAL v. UNION OF INDIA 35 

Summary or Arguments 

III. Mr Sajun Poovayyn, Senior Advocate, for (he petitioner (could.) 

g dated 9-1-2013 by the Union of India laying down certain guidelines for 
arresting individuals for offences committed under Section 66-A. It is trite 
that if a law does nut pass the test of Part III of the Constitution, il is termed 
invalid. The possibility of abuse of a statute otherwise valid docs not impart 
to it any element of invalidity. The converse must also follow, that a statute 
which is otherwise invalid as being unreasonable cannot be saved by il being 
to administered in a reasonable manner. Therefore, if the law properly 
interpreted and tested in the light of Ihc requirements set out in Pari 111 of the 
Constitution does not pass the test, it cannot be pronounced valid, merely 
because it is administered in a manner which might not conflict with Ihc 
constitutional requirements. The provision which cannot independently pass 
the test of Part III ol the Constitution, cannot be saved by such a device 
c attempting to administer Section 66-A in a manner not to conflict with the 
constitutional mandates, does not save the unconsiitutioiialiiy of the law. 
[Ref: Collector of Customs v. NatheUa Sampaihu Chetty, (1961) 3 SCR 7861 

9. A law can be considered bad and unconstitutional for sheer vagueness. 
[Ref.: K.A. Abbas v. Union of India, (1970) 2 SCC 780]. Por example, when 
the definition of “goonda” in the Central Provinces and Berar Goondas Act, 

d 1946 indicated no tests for deciding which person fell within ihc definition, 
the entire statute was struck down ns unconstitutional, f Ref: State of M.P v. 
Baldeo Prasad, (1961) 1 SCR 970.] The expressions used in Section 66-A 
are not supplied with any definition. There are no thresholds indicated as to 
whether the terms that have been employed in the provision arc to be 
interpreted based on community standards or individual sensitivities, 
e Therefore, Section 66-A is liable to be declared unconstitutional by this 
Hon'blc Court. 

B. Section 66-A of the IT Act and Article 19(l)(a) of the Constitution 

10. Any restriction on Iree speech and expression, as guaranteed under 
Article I9(l)(«) or the Constitution, can be imposed only under the specified 
buckets enumerated in Article 19(2) of the Constitution viz, (i) sovereignty 

f and integrity of India, (/;) security of the Stale, (m) friendly relations with 
foreign States, (iv) public order, (v) decency or morality, (W) contempt of 
Court, (Wi) defamation, and (viii) incitement to an offence. In addition to 
falling within the buckets, such restrictions must also satisfy the lest of 
reasonableness. Any such restriction must be reasonable and the least 
intrusive or restrictive upon a citizen’s rights. [Ref: Her Majesty the Queen in 
g Right of the Province of Alberta v. Hutierian Brethren of Wilson Colony, 
(2009) 2 SCR 567, Supreme Court of Canada; Ramlila Mciidan Incident. In 
re, (2012) 5 SCC 1, at Para 441 Therefore, for a restriction to pass the 
constitutional muster of Article 19(2), it should satisfy a dual lest: (/} it must 
qualify under one of the enumerated buckets under Article 19(2); and (it) it 
must be least intrusive and most reasonable to achieve the purpose. |Ref : 
h Supt.. Central Prison v. Ram Manohar Lohia, (I960) 2 SCR 821 at Para 13.) 
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Summary of Arguments 

ill. Mr Sujan l’oovayya. Senior Advocate, for the petitioner (could) 

However, the restrictions imposed by Section 66-A iravel far beyond these 
permissible limits. Therefore, Section 66-A is liable to be struck down. 

11. Section 66-A has a chilling effect on free speech. The terms used in 
the section, for example, “grossly offensive", “menacing character", 
“annoyance”, “inconvenience”, “danger”, “obstruction”, etc., are vague and 
fail to provide any reasonable standard of application or adjudication. 
Additionally, these undefined expressions, do not comport to any of the 
permissible grounds mentioned in Article 19(2), under which the freedom of 
speech and expression may be legitimately restricted by the Slate. 

12. The provision effectively adds a new offence to the penal law of India 
i.e. criminalising speech by reason of subjective annoyance or inconvenience 
it causes to intended or unintended recipients. It creates a new offence simply 

on the basis of medium adopted for communication. An identical c 
communication in a physical form continues to not be an offence, even if it 
causes annoyance” or “inconvenience’’. Such a provision lends itself to 
abuse by authorities to control certain content or censor certain views. On its 
plain language, as well as in its operation till date, the provision criminalises 
speech that cannot be regarded as actionable under any cxrslinc penal 
provision, including Section 499 of the Penal Code, I860, which defines d 
defamation. 

13. While administrative guidelines such as requiring the approval of a 
senior police official prior to registering complaints under Section 66-A may 
be issued, the same does not cure the facial u neons ti tut tonality of Section 
66-A, oil its very language. Firstly, such directives arc of uncertain legal 
provenance and require to be harmonised with Sections 78 and 79 of the IT e 
Act. Secondly, the threat of criminal prosecution, even if purportedly muted 

to a certain extent, nevertheless exists and will doubtless serve (o' “chill” 
speech on the internet, till such time as clarity is obtained with regard to the 
contours of actionable speech. Determination of the validity of all restrictions 
on the exercise of free speech should he made on a cusc-by-casc basis. Any 
provision of law that fails to satisfy the exacting standard prescribed will he / 
declared invalid. This protection should equally be accorded to free speech 
on the internet. | Ref.: AjayGoswami v. Union of India, (2007) 1 SCC 143] 

14. A provision of law that forces people to self-censor their views for 
fear ol criminal sanction violates the constitutional guarantee of free speech 
and as such it is unconstitutional. That such censorship may also take place at 
the level of the intermediary, who provides the user the means to connect to 9 
the internet and communicate on an electronic platform, is also a very real 
prospect with Section 79 of the Act laying down an uncertain exemption 
from liability for such entities. That cither a user or ail intermediary would 
err in lavour oT suppressing content for Tear of criminal sanction is 
incompatible with the values of a constitutional democracy. The overhanging 
threat of criminal prosecution merely for the exercise of civil liberties, h 
guaranteed by the Constitution, by virtue of a vague and widely worded law 
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J Summary of Arguments 

III. MrSajan Poovayya, Senior Advocate, for (he petitioner (could.) 

I a is in violation of Article 21 of the Constitution of India. Therefore, Section 
66-A has a chilling effect on freedom of speech and expression and is thus 
violalivc of Article 19(])(a). [Ref.: R. Rajagopal v. Slate of T.N., (1994) 6 
SCC 632 at p. 647; S. Khushboo v. Kanniammal, (2010) 5 SCC 600 at 

p. 620] 

15. Article 19(l)(a) protects not only the right of primary expression but 
b a ! so freedom of secondary propagation of ideas and the freedom of 

circulation. The freedom of speech and expression includes the right to 
acquire information and to disseminate it. It is submitted dial freedom of 
speech and expression is necessary for self-expression, which is an important 
! means t)f attaining free conscience and self-fulftlmem. [Ref: Ministry of 

j I&B - Govl <>f lndh ‘ v - Cricket Assn, of Bengal, (1995) 2 SCC 161; Sec also 

[ c Romesh Thdppar v. State of Madras, AIR 1950 SC 124 ai para 4] 

16. Freedom ol speech and expression of opinion are of paramount 
importance to a democracy. There is nothing in Article 19(2) which permits 
the Stale to abridge this right on the ground of conferring benclils upon the 
public in general. It is also not open to the Stale to curtail or infringe the 
freedom of speech of one for promoting the general welfare of a seclion or a 

d group °f people, unless such action could be justified under a law 
contemplated under otic of the heads of Article 19(2). [Ref: Sakai Papers (P) 
Ltd. v. Union of India, (1962) 3 SCR 842 at pp. 862, 866 and 868) 

17. Sunities that are vague and criminalise content transmission over the 
internet have been declared to be invalid as abrogating free speech. Section 
66-A can be broadly compared to Section 501 (indecent transmission ) and 

e Sect ton 502 (patently offensive display) of the US Communications Decency 
Act, 1996. The United Stales Supreme Court has struck down- die two 
provisions of the US Communications Decency Act, 1996 by holding that 
, they abridge the freedom of speech, protected by the First Amendment. 

Interpretation ol law cannot be based on community standards. [Ref: Reno v. 

I American Civil Liberties Union, 521 US 844 (1997) at np 859 862 87? 

1 f 874,877 and 878| ' 

j 18. The Child Online Protection Act (COPA) was enacted by the Unilcd 

j Stales Congress on 21-10-1998 in response to the decision of die Supreme 

l Court of United Stales in 1997 in Reno v. American Civil Liberties Union, 

I 521 US 844, in which the Court declared certain provisions of the 

Communications Decency Act, 1996 as unconstitutional, because it was not 
i 9 narrowly tailored to serve a compelling governmental interest, without 
impinging on the First and Fifth Amendments. However, the Congress' 
attempt to legislatively overrule the decision in Reno was thwarted by the 
judiciary at the stage of both preliminary injunction as well as upon trial. 
[Ref: Ashcroft v. American Civil Liberties Union, 535 US 564 and Ashcroft 
v. American Civil Liberties Union, 542 US 656] COPA was struck down as 
unconstitutional for not being narrowly tailored to serve the compelling 
interest of the Congress and that it facially violates the First and Fifth 
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Summary of Arguments 

III. Mr Stijun I’oovuyyo, Senior Advocate, for the petitioner (could.) 

Amendment, rights of the plaintiff. Subsequently, the Court of Appeal 
affirmed the District Court’s order, holding that COPA does not withstand 
strict scrutiny, and pass the tests of vagueness or overbreadth analysis and 
thus is unconstitutional. [Re/.; American Civil Liberties Union v. Michael l). 
Mukasey , 53d F 3d 181] The United Slates Supreme Court refused to hear the 
appeal from the Court of Appeal's order. 

C. No compelling State interest in enacting Section 66-A 

19. The argument of the State that Section 66-A has been enacted to 
battle typical offences arising out of the use of the internet and by the use of 
computer resources (such as phishing attacks, viruses, data theft, etc.) is 
fallacious and deserves to be rejected. The existing provisions of the Penal 
Code and the other provisions of the IT Act i.e. Sections 67 and 66-B, 66-C, 

D, E and F, adequately cover various offences that may arise on the internet 
or on an electronic platform. A table demonstrating the various offences 
under the Information Technology Act and the Penal Code, is annexed 
hereto: 


No in re of offence 

f 

Information Technology 
; Acl (as amended) 

Indian Penal Code 

Mobile phone losi/slolcn 

j 

;—- 

j Receiving stolen 

; computcr/mobilc phone 

/data (data or computer or 
j mobile phone owned by 
i you is round in the hands 
of someone else) 

\ 

Section 66-B — up to 3 
; years’ imprisonment or Rs 

1 lakh line or both 

j Section 379 — up to 3 
years' imprisonment or line 
or both 

Section 411 — up to 3 
years’ imprisonment or line 
or both 

Data owned by you or 
your company in any form 
is stolen 

Section 66 — up to 3 
years’ imprisonment or 
fine up to Rs 5 lakhs or 
both 

Section 379 — up to 3 
years’ imprisonment or fine ; 
or both ; 

: A password is stolen and 
j used by someone else for 
fraudulent purpose 

! An email is read by 
j someone else by 

j fraudulently making use 
i of password 

: 

Section 66-C — up to 3 
years' imprisonment and 
fine up to Rs ! lakh 

Section 66-D — up to 3 
years' imprisonment and 
_find up to Rs 1 lakh 

Section 66 — up u> 3 
years' imprisonment or 
fine up to Rs 5 lakhs or 
both 

Section 66-C — up to 3 
years' imprisonment and 
fine up to Rs 1 lakh 

Section 419 — up to 3 ! 
years' imprisonment or fine 
Section 420 — up to 7 
years' imprisonment anti 
line 

■ A biometric thumb 

impression is misused 1 

Section 66-C — up to 3 
years’ imprisonment and 
fine up to Rs 1 lakh 
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Summary of Arguments 

HI. Mr Sajan foovayyo. Senior Advocate, for the petitioner (comd.) 


j An electronic signature or 
| digital signature is 

! misused 

J Section 66-C — up to 3 
j years' imprisonment and 
j fine up to Rs 1 lakh 

f 

| 

j 

1 

1 A phishing email is sent 
i out in your name, asking 
; for login credentials 

; Section 66-D — up to 3 
■ years’ imprisonment and 
j fine up to Rs 2 lakh 

Section 419 —- up to 3 
years’ imprisonment or fine 
or both 

j Capturing, publishing or 
; transmitting the image of 
i the private area without 
■ any person’s consent or 
j knowledge 

i Section 66-E — up to 3 
years' imprisonment or 
i fine not exceeding Rs 2 
lakhs or both 

Section 292 — up to 2 ; 
years’ imprisonment and . 
fine Rs 2000 and up to 5 : 
years’ imprisonment and ; 
fine Rs 5000 for second ; 
and subsequent conviction 

Tampering with computer 
source documents 

Section 65 — up to 3 
years’ imprisonment or 
fine up to Rs 2 lakhs or 
both 

Section 66 — up to 3 
years’ imprisonment or 
fine up to Rs 5 lakbs or 
both 

■ 

; 

! 

i 

l 

I 

j 

Data modification 

Section 66 — up to 3 
years’ imprisonment or 
fine up to Rs 5 lakh or 
bolh 

i 

Sending offensive 

messages through 

communication service, 
etc. 

i 

Section 66-A — up to 3 
years' imprisonment and 
fine 

Section 500 — up to 2 . 
years’ imprisonment or line 
or both 

Section 504 -- up to 2 
years’ imprisonment or fine 
or both 

Section 506 — up to 2 
years’ imprisonment or fine 
or both if threat be to cause 
death or grievous hurl, etc. ; 
— up to 7 years’ 
imprisonment or fine or | 


I ! ; both 

j j | Section 507 — up to 2 ; 

: i j years’ imprisonment along j 

j j ; with punishment under I 

f i Section 506 

j j i Section 508 — up to 1 = 

; ! j year’s imprisonment or fine ■ 

i j ; or both 


; Section 509 — up to 1 
; year's imprisonment or fine 
i or both of I PC' US 
] applicable 
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III. Mr Sojun Poovayyn, Senior Advocate, for the petitioner (canid.) 


Publishing or transmitting 
obscene material in 
electronic form 

1 

Section 67 — first 

conviction up to 3 years' 
imprisonment and fine Rs 
5 lakhs. Second or 
subsequent conviction — 
up to 5 years’ 

imprisonment and fine up 
to Rs 10 lakhs 

] Section 292 — up to 2 
years’ imprisonment and 
fine Rs. 2000 and up to 5 
years’ imprisonment and Rs 
5000 for second and 
j subsequent conviction 

' 

■ Punishment for publishing 
i or transmitting of material 
; depicting children in 
j sexually explicit act, etc. 
j in electronic form 

| 

1-- 

j Section 67-B — first 
i conviction — up to 5 
i years’ imprisonment and 
Rne up to Rs 10 lakh, 
i Second or subsequent 
conviction — up to 7 
years’ imprisonment and 
One up to Rs 10 lakh 

Section 292 — up to 2 
years’ imprisonment and 
fine Rs 2000 and up to 5 
years’ imprisonment and Rs 
5000 for second and 
subsequent conviction 

j Misusing a wifi 

! connection if done against 
i the State 

I 

f 

! 

j 

Section 66 — up to 3 
years’ imprisonment or 
fine up to Rs 5 lakhs or 
both 

Section 66-F — life 

imprisonment 


1 Planting a computer vims 
j if done against the Stale 

.- 

Section 66 — up to 3 
years’ imprisonment or 
line up to Rs 5 lakhs or' 
both 

Section 66-F - life 

imprisonment 


j Concluding n denial of 
; sendee attack against a 
j government computer 

| 

Section 66 — up to 3 
years' imprisonment or 
line up to Rs 5 lakhs or 
both 

Section 66-F — life 

imprisonment 


Stealing data from a 
government computer that 
has significance from 
national security 

perspective 

SccLion 66 — up to 3 
years’ imprisonment or 
fine up to Rs 5 lakhs or 
both 

Section 66-F — life 

imprisonment 

i 

1 

i 

i 

j Not allowing authorities 
; to decrypt all 

! communication that ! 

j passes through computer ■ 
j or network j 

Section 69 — 

imprisonment up to 7 
years and fine 


Intermediaries not 

providing access to 

information stored on 
their computer to the 

1 relevant authorities ; 

Seel ion 69 — j 

imprisonment up to 7 : 
years and fine 



r 
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Summary of Arguments 

III. Mr Sujun Poovuyyii, Senior Advocate, for the petitioner (could.) 


a 

b 

c 

d 

e 

/ 

9 

! Failure to block websites, 
j when ordered 

1 Section 69-A — 

imprisonment up to 7 
! years and fine 

j 

Sending threatening 

messages by email 

Section 66-A — up to 3 
years imprisonment and 
fine 

Section 504 — up to 2 
years’ imprisonment or fine 
or both 

Word, gesture or act 
intended to insult the 
modesty of a woman 

1 

Section 509 — up to 1 i 
year's imprisonment or fine | 
or both — IPC as 1 
applicable 

Sending defamatory 

messages by email 

Section 66-A — up to 3 
years’ imprisonment and 
fine 

Section 500 — up to 2 ; 
years’ imprisonment or fine : 
or both ! 

Bogus websites, cyber 
frauds 

_ 

Section 66-D — up to 3 
years' imprisonment and 
fine tip to Rs 1 lakh 

Section 419 — up to 3 : 
years' imprisonment or fine 
Section 420 — up lo 7 i 
years’ imprisonment and ■ 
fine ■ 

Email spoofing 

Section 66-C — up to 3 
years’ imprisonment and 
fine tip to Rs 1 lakh 

Section 465 — lip to 2 ! 
years’ imprisonment or line ' 
or both 

Section 468 — up to 7 i 
years’ imprisonment and 1 
fine 

Making a false document 

Section 66-D — up to 3 
years' imprisonment and 
fine up to Rs 1 lakh 

Section 465 — up to 2 1 
years’ or fine or both 

Forgery for purpose of 
cheating 

Section 66-D — up to 3 
years’ imprisonment and 
fine up lo Rs 1 lakh 

Section 468 — up lo 7 ! 
years’ imprisonment and '■ 
fine 

Forgery for purpose of 
harming reputation 

Section 66-D — up to 3 
years’ imprisonment and 
fine up to Rs 1 lakh 

Section 469 — up to 3 ; 
years’ imprisonment and 
fine 

Email abuse 

• 

Section 66-A — up to 3 
years’ imprisonment and 
fine 

Section 500 — up to 2 1 
years’ imprisonment or fine 
or both 

Section 506 — up to 2 
years’ imprisonment or fine 
or both, if threat be to cause 
death or grievous hurl, etc. 
— up to 7 years’ 
imprisonment or fine or 
boil) 

Punishment for criminal 
intimidation 

Section 66-A — up to 3 
years’ imprisonment and 
fine 


Criminal intimidation by 
an anonymous 

communication 

Section 66-A — up to 3 
years’ imprisonment and 
fine 

Section 507 — up lo 2 ! 
years’ imprisonment along 
with punishment under 
Section 506 IPC 

h 

L 

Copyright infringement j 

1 

Section 66 — up to 3 
years’ imprisonment or 
fine up to Rs 5 lakhs or 
both 

Sections 63, 63-B of j 

Copyright Act, 1957 
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Summary or Arguments 

HI. Mr Sajnn Poovuyyn, Senior Advocate, Tor the petitioner (could.) 

20. A reading of Section 43 read with Section 66 of ihe IT Act 
contemplates ail such circumstances/oiTcnces which the State purports to 
guard against by enacting Section 66-A i.e. destruction of informalion/daia 
on a computer resource, virus contamination, disruption of computer 
network, data theft, etc., if done fraudulently, dishonestly, constitutes an 
offence, and makes it punishable with imprisonment up to three years or with 
fine which may extend to five lakh rupees or with both. There lore, the 
enactment of a patently vague provision such as Section 66-A is wholly 
unjustified and the same deserves to he stmek down by this Hon’blc Court as 
unconstitutional. 

D. The Information Technology (Intermediaries Guidelines) Rules, 2011 
are ultra vires and unconstitutional 

21. Rules 3(2) read with 3(3), 3(4) and 3(7) of the Information c 
Technology (Intermediaries Guidelines) Rules, 2011 also suffer from the vice 

of vagueness. Rule 3(2) employs undefined expressions such as “grossly 
harmful”, ''blasphemous”, “ethnically objectionable”, “grossly offensive”, 
“menacing in nature”, etc., which are subjective expressions and no guidance 
is provided for their interpretation, either in the Rules or in the IT Act. Rule 
3(2) lists the various types of information that ought not to be carried on a d 
computer system. Only clause (r) may be traced to Article 19(2) or the 
Constitution which contains the permissible grounds to restrict the exercise 
ol free speech. liven clause (i) is a subordinate -legislation and it does not 
qualify to be a law imposing restrictions pursuant to Article 19(2). Content 
that is "invasive of another’s privacy", "ethnically objectionable'', 
“disparaging", “harms minors in any way”, arc all considered objectionable e 
and steps are required to be taken by the intermediary for their removal as 
soon as the intermediary is notified. This Rule violates Article 14'as it is 
arbitrary and overboard by granting Ihe private intermediary the right to 
subjectively assess such content. It breaches Article 19(l)(a) in creating 
restrictions which are alien to the constitutional framework and is also 
beyond the scope of the Act which is restrictive in administering such ^ 
regulation. 

22. Rule 3(3) bars the intermediary from hosting any of the contents 
referred to in Rule 3(2). Section 79 makes it clear that the intermediary is 
free of liability if it does not actively participate in the transmission. As a 
result of (he subordinate legislation, this protection is watered down to „ 
expose the intermediary to prosecution even if it merely “hosts” such content. 
Apart from being ultra vires the Act, Rule 3(3) provides for an objective test 

to assess the objectionable content under Rule 3(2) against which the 
subjective judgment of the intermediary will be tested. As a result, it is 
arbitrary and violates Article 14 of the Constitution. 

23. Rule 3(4) provides lor the intermediary to disable the information b 
that is in contravention of Rule 3(2), either on its own or on the basis of 


I 


j 

i 

I 
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i Summary of Arguments 

| HI- Mr Sujun Poovayyn, Senior Advocate, for the petitioner f could.) 

| a information received within 36 hours. Ii is submitted that the turnaround 
period of thirty-six (36) hours for removal of content is completely 
impractical and infeasible for intermediaries to implement as they process 
enormous quanta of data, especially taking into account that an incredibly 
large number of takedown notices would be issued to large and popular 
intermediaries. A theory of infringement that would hold the entire Internet 
b liable for activities that cannot reasonably be deterred is not wbrkablc and 
consequently is unconstitutional. [Ref.: Religious Technology Service Centre 
v. Netcom, 907 P Supp 1361] 

24. Rule 3(4) permits an unguided application of mind by the 
intermediary as to whether Rule 3(2) has in fact been violated, and then leads 
to initiation of taking punitive action without even granting the alleged 

c offender the right to be heard. This provision endows uncanalised power on 
the intermediary, and violates the user’s valuable natural justice rights, and is 
therefore in breach of Article 14 of the Constitution. 

25. Rule 3(2) also creates discrimination between the internet and other 

I media like television, newspapers and magazines. Parameters for being 

; ^ dubbed offensive content ought to be consistent across these various modes 

of disseminating information, but in laying down several additional factors, 
the internet as a medium is singled out for greater restraint. In being arbitrary, 
this is violative of Article 14 of the Constitution, in affecting internet 
entrepreneurs, it breaches Article 19(l)(g), and in depriving users of the right 
to share and access such otherwise unobjectionable content, it impacts Article 
e 19(1 )(<i). 

26. The Rules essentially endow the intermediary with the power of 
determining what information is objectionable, and then allowing ir-to both 
disable access to the information and terminate access of the user to the 
intermediary’s computer system. This is a delegation of a State function to a 
private entity, which is impermissible and violative of constitutional norms, 

/ as it amounts to an abdication of an essential governmental function. 

27. The Rules create a legal and logical inconsistency, inasmuch as an 
intermediary which in any manner selects or modifies the information 
contained in a transmission is not entitled to the exemption granted by 

■ Section 79 of the IT Act; and by virtue of abdication of power to the 

intermediary by the State, the intermediary is forced under the Rules, to 
select and modify information by removing information objected to by 
“affected parties”. 

2S. Por the reasons aforesaid, it is most respectfully prayed that Section 
66-A of the IT Act and Rules 3(2), 3(3), 3(4) and 3(7) of the Information 
Technology (Intermediaries Guidelines) Rules, 2011 be declared as 
h unconstitutional Tor being violative of Articles 14 and 19(l)(a) of the 
' Constitution of India. 
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Summary of Arguments f contd.) 

IV. Mr Prashant Bhushan and Mr Pranav Sachdeva, 

Advocates for the petitioner, Common Cause in 
Writ Petition (Civil) No. 21 of 2013 

1. These submissions arc being filed limited on the issue of the 
constitutional validity of Section 66-A of the Information Technology Act, 
2000. The petitioner seeks liberty to address the other issues raised in the writ 
petition separately. There is considerable evidence of the gross human rights 
violations in the form of arrests and threats under this section, as well as its h 
chilling effect on free speech. Various petitioners have already placed a few 
such instances on record in the instant proceedings. These submissions, 
however, arc limited to the issue of tinconslitutionaliiy of the section from a 
reading of its bare provisions. 

Restrictions under Section 66-A are vague, general and elastic 

! 2 - rhc ,SS11C of vagueness rendering a statute unconstitutional was c 

considered by this Hon’ble Court in A,K. Roy v. Union of India, (1982) I 
SCC 271 : AIR 1982 SC 710. While determining whether the expressions in 
the law were vague, genera! and elastic, this Hon’blc Court observed: “The 
impossibility of framing a definition with mathematical precision cannot 
either justify the use of vague expressions or the total failure to frame any 
definition at all which can furnish, by its inclusiveness at least, a safe ^ 

guideline for understanding the meaning of the expressions used by the 

legislature... The requirement that crimes must be defined with appropriate 
definiteness is regarded as a fundamental concept in criminal law and must 
now be regarded as a pervading theme of our Constitution since the decision 
in Maneka Gandhi v. Union of India, (1978) 1 SCC 248 :(1978) 2 SCR 621. 
j The underlying principle is that every person is entitled to be informed as to e 

; what the Stale commands or forbids and that the life and liberty of a person 

cannot be put in peril on an ambiguity 

3. In State of M.P. v. Baldeo Prasad, AIR 1961 SC 293, this Hon’ble 
, Conn has held that Sections 4 and 4-A ol the Central Provinces and Berar 

Goondas Act suffer from infirmities as the definition of the word "goonda" 
i affords no assistance in deciding which citizen can be put under that 

category, the result of such an infirmity is that the Act has left to the 
unguided and unfettered discretion of the authority concerned to treat any 
citizen as a goonda, and in holding so has declared the Act to be 
unconstitutional due to the serious nature of the infirmities in the operative 
sections (i.e. Sections 4 and 4-A) of the Act. This Hon’ble Court in K.A. 
Abbas v. Union of India, (1970) 2 SCC 780 : AIR 1971 SC 481 has in 9 
passing observed that it cannot be said as an absolute principle that no law 
will be considered bad for sheer vagueness. There is ample authority for the 
' proposition that a law affecting fundamental rights may be so considered .” 

i 4 - United States any criminal statue which lacks clarity or is 

uncertain is held to he void on grounds of vagueness as it offends the Due /j 
' Process Clause. "... vagueness may be from uncertainly in regard to persons 
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Summary or Arguments (could.) 

i IV. Mr Prashunt Uhushnn and Mr Prannv Snchdeva, Advocates for the petitioner (could.) 

a W1[ hin the scope of the act ... or in regard lo ihe applicable lesls to ascertain 
guilt." [Musser v. Utah, 333 US 95, 97 (1948)!. A statue limiting the right to 
free speech and expression if found lo be vague would be declared void. 
Winrers v. New York, 333 US 507 (1948). "Vagueness may invalidate a 
criminal law ior either of two independent reasons. First, it may fail to 
provide the kind of notice thal will enable ordinary people to understand 
b what conduct it prohibits; second, it may authorize and even encourage 
arbitrary and discriminatory enforcement.” [Chicago v. Morales, 527 US 41 
(1999)] “It is a basic principle of due process that an enactment is void for 
vagueness if its prohibitions are not clearly defined. Vague laws offend 
several important values. First, because we assume lhal man is free to steer 
between lawful and unlawful conduct, we insist that laws give the person c>r 
c ordinary intelligence a reasonable opportunity lo know what is prohibited, so 
lhat he may act accordingly. Vague laws may trap the innocent by not 
providing fair warning. Second, iT arbitrary and discriminatory enforcement 
is to be prevented, laws must provide explicit standards for those who apply 
them. A vague law impermissibly delegates basic policy matters lo 
policemen, judges, and juries for resolution on an ad hoc anti subjective 
; ^ basis, with Ihc allendani dangers of arbitrary and discriminatory application, 

I Third, bm related, where a vague statute "ubut[s] upon sensitive areas of 

basic First Amendment freedoms,” it "operates to inhibit the exercise of 
[those] freedoms.” Uncertain meanings inevitably lead citizens to “ 'steer far 
wider of the unlawful zone'... than if the boundaries of ihe forbidden tircas 
were clearly marked.” [i Groyned v. City of Rockford, 408 US 104 (1972). | 

| e 5. In light of law laid down above it is submitted lhal the expressions 
used in Section GG-A — "grossly ollensivc”, ‘‘menacing character”, 
“annoyance”, “inconvenience”, “danger”, “obstruction", “insult”, “injury”! 
enmity , hatred”, or “ill will” — are vague, elastic and general. In the 
absence of any precise definition, limitation or clarification as to the extent 
and the scope oi' each of the expressions, it is impossible for a man of 
f reasonable intelligence to precisely ascertain whai conduct is prohibited 
under Section 66-A. 

6. The grievance herein is not uncertainly about the common meaning of 
these words but as to the clear determination of what conduct is covered 
under each oi these expressions given the general nature of these expressions. 
It is the legislature's failure to distinguish between innocent conduct and 
9 conduct which is sought to be penalised under this clause lhal is sought to be 
remedied. The dictionary definition of each of the expressions gives them a 
far and wide reach which necessitates that the statute should limit their 
; applicability by defining clear and precise standards of conduct. Given that 

the standard of certainly ought to be the highest in a criminal statute. Section 
66-A should he declared void as it docs not provide precise and clear 
| h definitions for each of the expressions. 
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Summary of Arguments 

IV. Mr Prashnnt Hhushini and Mr Pranav Suchdeva, Advocnles Tor the petitioner (cm,id I 

7. Something that might be “grossly offensive” to one person need not be 

so lo another person, similarly what might eausc annoyance to one person ** 
need not affect another person in Ihe same way. The conduct specified herein 
depends entirely on each complainant's sensitivity. This further buttresses the 
argument that the expressions used in the clause are vague and ambiguous. 
Further, Lhc statute fails to specify on whose sensitivity the violation depends 

whether the sensitivity of the Judge or jury, the sensitivity of the arresting 
officer, or the sensitivity of a hypothetical reasonable man. C 

8. It is true that most of these expressions have also been used in the 
Penal Code, however, it is submitted that the IPC unlike Section 66-A 
provides greater specificity to each of these expressions by limiting their 
scope by prescribing clear standards by which the prohibited conduct is to be 
determined. For e.g. Section 124-A which is the offence relating lo sedition, c 
it seeks to penalise any action that “attempts to bring into hatred or contempt 

or excites or attempts to excite disaffection”, and it limits the scope of the 
said expressions such as "hatred” by placing an additional qualification that 
only when the same is directed “towards the Government established by law” 
that it is considered an offence. 

9. Section ] 53-A IPC deals with “promoting enmity between different d 
groups on grounds of religion, race, place of birth, residence, language, etc., 
and doing acts prejudicial to maintenance of harmony”. For any acl to be 
regarded as an offence under this section, the acl must necessarily promote 
"feelings of enmity, haired or ill will” and the additional qualification that 
limits the applicability of the section is that, the enmity, haired or ill will 
should be between different religious, racial, language or regional groups or e 
castes or communities” and only on grounds of “of religion, race,-place of 
birth, residence, language, caste or community”. Lastly, Section 268 IPC 
which deals with nuisance, prescribes that a person is guilty of public 
nuisance if ail act causes "annoyance to the public” only to the extent (hat it 
interferes with a person’s right to enjoy his/her private property or any public 
nghl. It is submitted that in each of the above sections of IPC a concrete / 
harm requirement is prescribed. Further the expressions such as “hatred", 

enmity , annoyance arc defined by who are the persons affected and 
reaction or sensibilities of the affected persons; it is submitted that this 
removes any kind of uncertainty or ambiguity. 

10. Section 66-A(u) is patently illegal on grounds oT vagueness as no 
specific intent is prescribed, it simply seeks to penalise any information that 9 
ts "grossly offensive” or has a “menacing character”. The requirement of 
mens rca lo do a prohibited act is necessary in all criminal statutes and the 
same is absent in clause (a) of Section 66-A. For e.g. under this sub-section a 
friend playing a prank simply in jest which as per the complainant’s 
sensitivity qualifies to be “grossly offensive” might be penalised. It is 
submitted that right to offend is a basic part of free speech. A provision h 
which states (hat there is a right to free speech provided a person docs not 
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Summary of Arguments (contd.) 

IV. Mr Proshonl Dhushnn and Mr Pranuv Sachdcvn, Advocates for the petitioner (could.) 

a cause any annoyance to any other person, makes the right to free speech 
| absolutely meaningless. 

Restriction under Section 66-A falls outside the ambit of Article 19(2) 

II. It is submitted that any restriction to freedom of speech and 
expressions is only valid if it meets the touchstone of Article 19(2). Article 
19(2) lays down that the Stale can impose reasonable restrictions on the 
[ b exercise of right provided under Article 19(l)(a) in the interest of the 
sovereignly and integrity of India, the security of the Slate, friendly relations 
widi foreign Slates, public order, decency or morality or in relation to 
j contempt of court, defamation or incitement to an offence. 

| 12. This Hon’blc Court in numerous judgments has held that when the 

Constitution provides for a distinct category of permissible restrictions, any 
c law of the State which does not satisfy the requirements laid down in Article 
19(2) is unconstitutional. In Brij Bhushan v. Stare of Delhi, AIR 1950 SC 129 
and Romesh Thappar v. State of Madras, AIR 1950 SC 124 wherein the 
constitutional validity of Section 7(I)(c)of the East Punjab Public Safely 
Act, 1949 and Section 9(1-A) of the Madras Maintenance of Public Order 
Act, 1949 respectively were challenged. This Hon’ble Court in both the 
. d above cases has held that since both the sections impose wider restrictions 

j (hen the restrictions authorised under Section 19(2) were held to be 

| unconstitutional. 

13. Section 66-A is unconstitutional as the restraints placed on the 

! freedom of speech and expression are far excessive than the restrictions 

under Article 19(2). Section 66-A seeks to punish anyone who by means of a 
e computer resource or a communication device sends any information that is 

; “grossly offensive” or has a "menacing character” or seeks hi cause 

“annoyance or inconvenience” causing “danger, obstruction, insult,'injury, 
criminal intimidation, enmity, hatred or ill will”. 

14. It is submitted that terms such as “menacing character”, causing 
f “annoyance”, “inconvenience”, “obstruction” or “ill will” cannot be taken to 

mean as something which results in consequences counter to the interest of 
the sovereignly and integrity of India, the security of the Stale, friendly 
relations with loreign States; or that it affects public order, decency or 
morality; or is in relation to contempt of court, defamation or incitement to 
an offence. Casual conversation may be intended to “annoy” or cause 
inconvenience ; this might be light-hearted banter or the earnest expression 
^ personal opinion or emotion. But unless speech presents a clear and 
present danger of some serious substantive evil, it should not be forbidden 
nor penalised. 

15. Further, it is submitted that there is a difference between the 
restrictions enumerated in Section 66-A and that which is enumerated in 

ft ^ide 19(2). hi serious or aggravated forms communication which is grossly 
offensive or causes danger, insult, injury, enmity or hatred might lead to 
consequences enumerated under Article 19(2). However, this Hon’ble Court 
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Summary of Arguments 

• IV. Mr Prashunl lthushnn nnd Mr Pranav Snchdcvo, Advocates Tor the petitioner (could.) 

| I 

I in Romesh Thappur v. Stale of Madras (supra), wherein while dealing with 

the contention that the expression “public safely” in the impugned Act, which 
is a statute relating to law and order, means the security of the Province, and, 
j | therefore, "the security of the State” under Article 19(2) as ii was prior to the 

i ] Constitution (First Amendment) Act, 1951 has observed the following: 

! ; “The Constitution thus requires a line to be drawn in the field of 

j public order or tranquillity marking off, may be, roughly, the boundary g 

between those serious and aggravated forms of public disorder which are 
i calculated to endanger the security of the State and the relatively minor 

breaches of the peace of a purely local significance, treating for this 
purpose differences in degree as if they were differences in kind." 

Therefore, there being a significant difference in degree between the 
restriction enumerated under Section 66-A and Article 19(2), it cannot be c 
said that the restrictions under Section 66-A can be construed to mean 
restrictions under Article 19(2). 

16. There could be many instances where say, without breaching public 
order or defaming anyone, one may communicate with another with the 

: possible intention of causing a slight annoyance or insulting them in order to 

emphasise an idea or opinion, or to prompt a desired course of action that one d 
j is legitimately entitled to seek. This section has the effect of making criminal 

• a communication made by a consumer to the service provider or a 
manufacturer expressing his dissatisfaction with the product or the service; or 

| a communication made by an irate citizen to a public official expressing his 

dissatisfaction over the current slate of public affairs. Mere intolerance or 
animosity cannot be the basis for abridgment of the constitutional freedom © 
under Article 19(1)(«). 

17. Therefore, the petitioner respectfully submits that Section 66-A of the 
Information Technology Act, 2000 is unconstitutional. 

i V. Mr Sanjay Parikh, Advocate, for the petitioner ■ 

; PUCLinWP(Crl) No. 199/2013 1 

1. The phrase “freedom of speech and expression” contained in Article 
19(l)(tf) has been given a very wide interpretation by this Hon’ble Court in 
J j several judgments. The freedom of speech and expression includes “freedom 

of propagation of ideas”, “right to circulate one’s ideas, opinion and views”, 
“right ol citizens to speak, publish and express their views as well as right of g 
; people to read” as well as the right to know about the affairs of the 

Government. Case law for the above proposition is given below: 
j («) Vide People’s Union of Civil Liberties v. Union of India, (2003) 4 

' SCC 399 in paras 16, 24-27, 38-45. In para 44 (p. 440) this Mon'ble 

-4 Court has given a list of decisions in which the meaning to the phrase, 

• “freedom of speech and expression”, has been given. 
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Summary of Arguments 

V. Mr Sanjuy Parikh, Advocate, for the petitioner (conhl.) 

a 2. Freedom of speech can be restricted only in the interest of the security 
of the State, friendly relations with foreign Stales, public order, decency or 
moraitty or in relation to contempt of court, defamation or incitement to an 
offence. [The only restriction which may be imposed on the rights of an 
individual under Article 19(I)(a) are those which clause (2) of Article 19 
permits and no other.] Case law for the above proposition is given below: 

(а) Vide Sakai Papers (P) Lid. v. Union of India, (1962) 3 SCR 842 
at pp. 857, 862, 863 and 868 

‘71/ p. S63 

For, the scheme of Article 19 is to enumerate different freedoms 
separately and then to specify the extent of restrictions to which they 
may be subjected and the objects for securing which this could be 
done. A citizen is entitled to enjoy each and every one of the 
Freedoms together and clause (1) does not prefer one freedom to 
another. That is the plain meaning of this clause. It follows from this 
that the Stale cannot make a law which directly restricts one freedom 
even Tor securing the belter enjoyment of another freedom. All the 
greater reason, therefore, for holding that the Stale cannot directly 
restrict one freedom by placing an otherwise permissible restriction 
on another freedom.” 

"At p. 868 

To repeal, Ihe only restrictions which may be imposed on the 
rights of an individual under Article I9(l)(«) arc those which clause 
(2) of Article 19 permits and no other” 

(б) People’s Union of Civil Liberties v. Union of India, (2003) 4 SCC 
399 at p. 438, para 39 

"So legislative competence to interfere wilh a fundamental right 
guaranteed under Article 19(I)(«) is limited as provided under 
Article 19(2),” 

3. To bring a challenge within the exceptions contained under Article 
19(2) it must be established: 

(a) Impugned legal provision must have proximate and reasonable 
nexus; 

(b) The connection should be immediate, real and rational; 

(c) Impugned legal provision has to be clear, unambiguous and not 
vague; 

(d) The expression contained in the impugned provision must itself 

I const itule an offence. 

t 

Case law for the above proposition is given below; 

[a) Vide Kameshwar Prasad v. Suite of Bihar, 1962 Supp (3) SCR 
369 at pp. 371, 373, 374, 378, 380 till 385. The question considered by 
this lion ble Court was whether Rule 4-A as far as it lays an embargo on 
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Summary of Arguments 

V. Mr Sanjay Parikh, Advocate, for the petitioner (could.) 

any form of demonstration could be sustained as falling within the scope 
of Articles 19(2) and (3). Reliance was placed on the judgment in Sitpi., ° 
Central Prison v. Ram Manohar Lohia, ((I960) 2 SCR 821] and after 

acknowledging the connection has to be intimate, real and rational it was 
observed: 

“At pp. 3S3-84 

The threat to public order should therefore arise from the nature b 
of the demonstration prohibited. No doubt, if the rule were so framed 
as to single out those types of demonstration which were likely to 
lead to a disturbance of public tranquillity or which would fall under 
the other limiting criteria specified in Article 19(2) the validity of the 
rule could have been sustained. The vice of the rule, in our opinion, 
consists in this that it lays a ban on every type of demonstration—be C 
the same however innocent and however incapable of causing a 
breach of public tranquillity and does not confine itself to those 
forms of demonstrations which might lead to that result.’' 

^ (b) Vide Sup!.. Central Prison v. Ram Manohar Lohia, [(I960) 2 
SCR 821, at pp. 826, 827, 830, 832-36] Section 3 of the U.P. Special 
Powers Act, 1932 was under challenge in this case. After referring to the d 
judgment of the Federal Court in R. v. Vasudeva, AIR 1950 FC 67, this 
Hon ble Court observed that, “the decision in our view lays down the 
correct lest. The limitation imposed in die intorest of public order to he a 
reasonable restriction, is one which should have a proximate connection 
or nexus with public order. Bui not far-fetched, or hypothetical or 
problematic or loo remote in the chain of its relation to public order.” e 
Thai is why it lias been submitted that the phrase itself in an impugned 
provision should constitute the offence. For example, the expression, 
annoyance", should result in the incitement of an offence or public 
disorder. 

Finally while examining the impugned provision, this Hon’blc Court 
very clearly laid down the lest to bring in an expression within Article 1 
19(2). It slated; 

“At pp. 836-37 

We shall now lest the impugned section, having regard to the 
aforesaid principles. Have the arts prohibited under Section 3 any 
proximate connection with public safety or tranquility? We have 
already analysed the provisions of Section 3 of the Act. In an attempt 9 
to indicate its wide sweep, we pointed out that any instigation bv 
word or visible representation not to pay or defer'payment of any 
exaction oi even contractual dues to Government, authority or a 
landowner is made an offence. Even innocuous speeches are 
prohibited by threat of punishment. There is no proximate or even 
foreseeable connection between such instigation and the public order 
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Summary of Arguments 

V. Mr Suujuy Pin ikh, Advocate, for the petitioner (cnnttl.) 

g sought to be protected under this .section. We cannot accept the 

argument of the learned Advocate Cieneral that instigation of a single 
individual not to pay tax or dues is a spark which may in the long 
run ignite a revolutionary movement destroying public order. We can 
only say that fundamental rights cannot be controlled on such 
hypothetical and imaginary considerations. It is said that in a 
b democratic set-up there is no scope for agitational approach and that 

if a law is bad the only course is to gel it modified by democratic 
process and that any instigation to break the law is in itself a 
i disturbance of the public order. If this argument without obvious 

j limitations be accepted, it would destroy the right to freedom of 

speech which is the very foundation of democratic way of life. Unless 
there is a proximate connection between the instigation and the 
public order ; the restriction, in our view, is neither reasonable nor is 
it in the interest of public order. In this view, ire must strike down 
Section j of the Act as infringing the fundamental right guaranteed 
under Article 19(1 )(a) of the Constitution." 

In support of ihe above finding, reliance was also placed oil another 
Constitution Bench judgment, Ch into man Rao v. State of M.P., (1950 
SCR 759 at 756). In this case, this I-lon'ble Court also held that ihe entire 
section being void as infringing Article 19(1 )(a) of the Constitution must 
be struck down as the doctrine of severability is inapplicable—to enable 
the Court to affirm the validity of a part and reject the rest. 

(e) Vide 6'. Rangarajan v. P. Jagjivan Ram, (1989) 2 SCC 574 (at p. 
586) (paras 21, 41, 45 and 53). In para 45 this Hon'blc Court observed 
that the anticipated danger should not be remote, conjectural or far¬ 
fetched and that it should have a proximate and direct nexus with the 
expression. 1 hereafter, it was observed that “in other words, the 
expression should be inseparably locked up with the action, 

| f contemplated like ihe equivalent of, ‘spark in a powder keg’." In para 5l' 

this Hon’blc Court emphasised that, “freedom of expression cannot be 
j suppressed on account of threats of demonstration and violence and that 

is the obligatory duty of the State to protect the freedom of expression”. 
While concluding, the Court further stated in para 53, content of Articles 
19(1 )(o) and 19(2), was summarised in para 53. 

■ 9 4. Mciely because the internet has a wider reach and speed in publishing 

information and also implication, the content of Article 19(1 )(a) cannot be 
diluted. The restriction has to fulfil the parameters under Article 19(2). Case 
law for the above proposition is given below: 

(a) Vide Ministry of I&B, Govt, of India v. Cricket Assn, of Bengal, 
(1995) 2 SCC 161 at pp. 195, 208, 213, 226, 228. In this case, this 
Hon ble Court was considering what telecasting means and what are its 
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Summary of Arguments 

V. Mr Sanjay Pnrikh, Advocate, For the petitioner (could.) 

legal dimensions and consequences. After considering the judgments on 
Article 19, in para 37 the following question was posed: 

"The next question which is required to be answered, is whether 
there is any distinction between the freedom of the print media, that 
of the electronic media such as radio and television and if so. 
whether it necessitates more restrictions on the latter media .” 

There is a detailed discussion on Eric Brandt’s book titled. Broadcasting 
Law" as well as the judgment of the US Supreme Court in Bed Lion 
Broadcasting case , 395 US 367. In para 43 the law on freedom of speech and 
expression under Article 19(l)(n) as restricted by Article 19(2) was 
summarised. It was also held (hat (vide para 45), burden is on the authority to 
justify the restriction. The question which was posed in para 37 was 
answered in para 78, where the Court staled that (at p. 227): 

Bui to contend that on that account the restrictions to be 
imposed on the right under Article J9(l)(a) should be in addition to 
those permissible under Article 19(2) and dictated by the use of 
public resources in the best interests of the society at large, is to 
misconceive both the content of the freedom of speech and expression 
and the problems posed by the element of public property in, and the 
alleged scarcity of, the frequencies as well as by the wider reach of 
the media. If the right to freedom of speech and expression includes 
the right to disseminate information to o.v wide a section of the 
population as is possible, the access which enables the right to be so 
exercised is also an integral part of the said right. The wider range of 
(.inillation of information or its greater impact cannot restrict the 
content of the right nor can it justify its denial. The virtues of the 
electronic media cannot become its enemies. It may warrant a 
greater regulation over licensing and control and vigilance on the 
content of the programme telecast. However, this control can only be 
exercised within the framework of Article 19(2) and the dictates of 
public interests. To plead for other grounds is to plead for 
unconstitutional measures." 

5. By a general or vague provision the right of speech and expression 
cannot be curtailed. Section 66-A is general and vague, therefore, arbitrary 
and unreasonable, and violative of Articles 14 and 21 of the Constitution. The 
basic principle of legal jurisprudence is that a law is void for vagueness if its 
prohibitions are not clearly defined. Such laws result in unfairness and are 
attendant with dangers of arbitrary and discriminatory applications. Case law 
in support ol the above proposition is given below: 

(“) Vitic Kartar Singh v. State of Punjab, (1994) 3 SCC 569 at p. 644 
(para 112) and p. 648 (para 130). 

G. The intelligible differentia between the medium and of print/broadcasl, 
real life speech and speech on the internet, is that speech on the internet 
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[ Summary of Arguments 

V. Mr Sunjay Purikh, Advociite, for the petitioner (amid.) 

a travels faster. There is however no rational nexus between creating new 
] categories ol criminal offences and any permissible aim sought to be 

achieved under Article 19(2). This is especially noticeable in the case of 
Section 66-A, rather than other offences such as cyber terrorism or hacking 
as covered under the Information Technology Act, 2000. 

(a) Ministry of I&B, Govt, of India v. Cricket Assn, of Bengal (1995) 
b 2 SCC 161 at 195. ■ 

7. Section 66-A is also bad in law inasmuch as it mixes up minor and 
major offences and docs not contain any differentiation between the penalties 
Tor them. It includes, criminal intimidation” and, “annoyance” both as 
bundled together within it and violates the principles of proportionality. 
Similar offences already exist under the Penal Code, I860 which applies to 
online content equally. These offences have definitions and ingredients 
providing adequate notice. This is not so in the case of Section 66-A which 
merely contains phrases. Hence, this also leads to a mixing up of major and 
minor olfcnccs, in a bundle of phrases under Section 66-A leadint! to the 

j same penal consequences. In support of (he above proposition, case law is 

' , cited below: 

i d 

(n) Vide Otn Kumar v. Union of India, (2001) 2 SCC 186 ■ 2000 
Supp (4) SCR 693] 

“On account of a chapter on Fundamental Rights in Part III of 
our Constitution right from 1950, Indian courts did not suffer from 
the disability similar to the one experienced by English courts for 
e declaring as unconstitutional legislation on the principles of 

proportionality or reading them in a manner consistent ’with the 
charter of rights. Ever since 1950, (he principle of “proportionality” 
has indeed been applied vigorously to legislative (and administrative) 
action in India. While dealing with the validity of legislation 
infringing fundamental freedoms enumerated in Article 19(f) of the 
^ Constitution of India—such as freedom o| speech and expression, 

freedom to assemble peacefully, freedom to form associations and 
unions... ” 

8. international covenants to which India is a parly such as ICCPR have 
been interpreted with respect to the access on the internet. Specific reference 

g ' s nmdc to the summary of recommendations of the Report of the Special 
Rapporteur on ihe Promotion and Protection of the Right to Freedom of 
Opinion and Expression, dated 6-5-2011, which are quoted al length: 

'The Special Rapporteur believes that the internet is one or the most 
powerful instruments of the 21st century for increasing transparency in 
the conduct of the powerful, access to information, and for facilitating 
h active citizen participation in building democratic societies. Indeed, the 
recent wave of demonstrations in countries across the Middle East and 
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Summary or Arguments '' 

V. Mr Sunjny Parikh, Advocate, Tor the petitioner (canid.) 

North African region has shown the key role that the internet can play in 
mobilising the population to call for justice, equality, accountability and 
belter respect for human rights. As such, facilitating access to the internet 
for a ! individuals, with as little restriction to online content as possible 
should be a priority for all States.” 

9. 1 lie expressions which have been used in Section 66-A hi\ve not been 
dchned. This can be compared with Section 66 where the terms 
dishonestly” and “fraudulently” have been dclined and given them the same 
meaning as provided in IPC. In Sections 66-B, 66-C, 66-D, 66-E, 66-P, 67 
67-A and 67-n the offence for which punishment has been provided has been 
defined. However, in Section 66-A, the expression "grossly offensive, 
menacing character, annoyance, inconvenience, danger, obstruction, insult’ 
etc have not been denned. These expressions are absolutely vague and are 
subjected to different interpretations. None of these expressions can be 
extended to the logical conclusion mainly that an information which is 
grossly offensive or has menacing character will either cause incitement of an 
oflence or public disorder. It is only by imaginations and subjective inputs 
that a nexus will have to be established with the exceptions contained in 
Article 19(2). What can cause annoyance to a person may not cause 
annoyance to another; the subject-matter which is alleged to cause annoyance 
can be totally innocuous. It can also be meaningful and objectionable. But 
Article 19(l)(fi) does not allow the distant, imaginative interpretations to 
bring an expression within Article 19(2). It is for this reason that Section 
6-A violates Article I9(l)(n). Jt is not permissible to bring in the definitions 
given in djlierem IPC offences for upholding Section G6-A, 

VI. Mr Gopal Sankaranarayanan and Mr Renjith Marar, Advocates 
Jor the petitioner, Anoop M.K. in WP (Crl.) No. 196/2014 

The challenge 

This petition impugns Sections 66-A, 69-A and 80 of the IT Act, 2000 

os Ton! 1 ! ScC,l ° n 118W) Ihc Kcr:,1 <'’ Poli™ Act, 2011. Two FIRs dated 
2- -J-2014 and 13-6-2014 were registered against the petitioner for separate 
instances o! using social media as an activist platform. The petitioner has 
been arrested separately in connection with both FIRs. 

Propositions 

2. (/) Section 66-A violates Articles 19, 14 and 21 of the Const!union. 

(II) Section 69-A violates Articles 14 and 19 of the Constitution. 

(///) Section 80 violates Article 21 of the Constitution and derogates 
irom me safeguards offered by Section 41 -A CrPC* 

(/V) Section 1I8(r/) of the Kerala Police Act lacks legislative competence 
and is also violative of Articles 14 and 21 of the Constitution. 1 
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Summary or Arguments 

VI. Mr Gopul Sankurunarayunun mid Mr Renjith Munir, Advocules, for Ihe petitioner 
(con Id.) 


/. The validity of Section 66-A, IT Act 

3. Section 66-A is not traceable to any of the grounds laid down in 
Article 19(2): 

3.1. If the law is not traceable to the grounds under Article 19(2), then it 
falls foul of Article 19( 1)(«)- (See Noie if 

3.2. Decency is based on current standards of behaviour or propriety 
(See Note 2) 

3.3. Public order is in any case an exclusive Slate subject being Entry 1, 
LisL II of Schedule VII. If the provision is sought to be justified on this 
ground, then it is void for competence. (See Note 2) 

3.4. The onus is hence on the respondent to show any other ground to 
which the legislation is traceable. 

4. Without prejudice. Section 66-A imposes restrictions that arc not 
reasonable: (Sec Note 2) 

4.1. The threshold is low, subjective and undefined. 

4.2. The punishment is disproportionate. 

4.3. If the same provisions were applied to the non-onlinc media, the 
consequences would be egregious. (See Note 5) 

5. Section 66-A is over broad and endows uncanaliscd powers of 
determination on the authorised police officer, thereby violating Article 14. 
(See Note 3) 


6. Section 66-A creates a penal ollence without the ingredients of mens 
rea, thereby breaching Article 21. This provision also makes no distinction 
between those who maliciously offend and those who innocently do so. (See 
MUhit v. State of Punjab, (1983) 2 SCC 277) 

II. The validity of Section 69-A, IT Act 


7. As jar as Section 69-A is concerned, it impinges not only the owner/ 
author's right to speech and expression but also the right to information of 
users under Article 19(1)(«) is deprived when access is taken away. 
Particularly in the context of foreign siles and websites, owners/aulliors of 
such content may not be particularly concerned about the block. (Sec Note 6) 

8. Section 69-A endows uncanalised powers on the Central Government 
which violates Article 14: (Sec Note 3) 


8.1. “Satisfied” that it is “necessary” is entirely subjective and leaves the 
determination solely to the Central Government or its authorised officer 


without an objective standard. 

8.2. I here is a complete departure from the principles of natural justice 
as. the blocking direction follows ini mediately upon the subjective 
satisfaction ol the officer without any notice or advertence to the author/ 
uploader of the content. (See State of Madras v. V.G. Row, 1952 SCR 597) 
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loZ r ) G ° Pa ' Su,,k:!ranurayar,0n and Mr Rcn * fh Ma »* r . Advocates, for the petitioner 

9 Section 69-A merely reproduces the grounds in Article 19(2) without 
providing guidance regarding their interpretation or application: 

9.1 The grounds under Article 19(2) are the basis for justifying a law 
at infringes free speech. The same cannot also be a parameter for 

o,, H n r inillS i ,h ° , sro “ nds for btockln § without some objective parameters or 

scope oi ■ m “ n,y ° !,h ‘ s, ° k ’ ^ onhr - 

^ 1,01 exhai,s,ivc or '"terprelcd by settled enumeration 
their meanhig. a ' ilt)n ‘ hC Jl,dida ^ “ T ^ uh ^ "P™ adjudicate 

9.3. Il is Parliament’s essential function to provide guidance to the 
executive on the manner of their interpretation. This includes setting down a 
cgislutive policy in sufficient clearness (lacking in Section 69-A), or layine 
down a standard to be followed (also lacking). ^ ® 

-,. 9 p * , ThC " rcasonablencss ” l «t under Article 19(2) is wholly lost sight of 
wuh Parliament presum,ng that the arbitrary and uncanalised exercise of such 

reasonable' 011 * aU ' h ° nSCd ° filcer wou,d be > some reason. 

9.5. If the same provision were applied to the non-online media, the 
onsequenccs would again be egregious. (See Note 5) 

10 As far as online transactions are concerned, a separate argument 

and businesses ^^ ) ^ > al *° be Ca,lvasscd b ? lho ^ who am online trades 

III. The validity of Section SO, IT Act 

11. There has been a substantial evolution on the law governing arrest in 

•nSi r T T?"" 1 f CP ‘’" S Law Commission, (iuiddima 
nil m , Cc>u aild Amc,ldinc,lts K> Crrc. Parliament has lost sieht of 
all these I acts in enacting the present provision. (Sec Note 4) 

12. The power of arrest and search is gratuitously endowed without any 
safeguards as ts available in the Code of Criminal Procedure, 1973 In fact 
CrPC is explicitly referred to courtesy the non obstante clause. 

Ankle 21 hC PrOCedUre iS n °‘ jHSl * fair and reasonable and hence violates 

Hnn’ht P , r0Vi ? 0n " inconsisIenl with the Guidelines laid down by this ' 
non ole Court in Joginder Kumar v. State of U.P., (1994) 4 SCC 260 

15. Anomalies are likely with different laws for different media. 

IV. The validity of Section 118(d), Kerala Police Act 

cn-,atS,.n^n StatCLCSiS| a [ l? lackcd ,he ^dative competence to 
enact Section 118(d) as it is covered by Entries 31 and 93 of List I. 


b 
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Summary of Arguments 

VI. Mr Gopal Sunkuranurnyaimn and Mr Rciyilh Marar, Advocates, for the petitioner 
: (canid.) 

17. in any event, the field is occupied by the Central legislation, the IT 
Act, where Section 66-A came into effect on 27-10-2009 via Amendment Act 

: of 2009. The Kerala Police Act came into effect cm 27-4-20 J1. 

18. Without prejudice, the section must cither be read down or the 
offending portions severed. Sec State of Karnataka v. Ranganatha Reddv 

b (1977) 4 SCC 471 [7-JJJ . 

19. The provision creates a penal offence without the ingredients of mens 
re-a , thereby breaching Articles 19 and 21. 

V. Scope of Article 19(2) 

Must be traced to the grounds in Article 19(2) 

c 20. Sakai Papers (P) Ltd. v. Union of India, (1962) 3 SCR 842 (5-Judge 
Bench) Regulating and prescribing the number of pages and 
advertisements in a newspaper on the grounds of welfare or the public 
rejected as not traceable to Article 19(2). 

21. Dennett Coleman & Co. v. Union of India , (1972) 2 SCC 788 
(5-Judgc Bench) — Object of newspaper restrictions had nothing to do with 
I d availability of newsprint or foreign exchange. Hence, restrictions outside 
! Article 19(2). 

! 22 - Sup!.. Central Prison v. Ram Manohar Lohia, (I960) 2 SCR 821 

(5-Judge Bench) Section 3 of the U.P. Special Powers Act proscribed even 
innocuous speeches and held not to be justified under "public order” and in 
any case not reasonable. 
e Must be reasonable 

23. State of Madras v. V.G. Row, 1952 SCR 597 (5-Judge Bench) — The 
Criminal Law Amendment Act of Madras allowed the provincial Government 
to unilaterally declare any association as unlawful and declare as such in the 
Gazette. The challenge succeeded as unatonable in its restraint of Article 
[ 19(l)(c) as it excluded judicial enquiry, did nor communicate to the affected 

party to enable a representation and did not provide a time-limit. 

. 24. Virendra v. State of Punjab, 1958 SCR 308 (5-Judge Bench) — No 

lime-1 imil lor ihc operation of the order nor for reprcscniuiion lo llie Slate 
Government makes Section 3 of the Punjab Special Powers (Press) Act 
unreasonable. 

| Q ^ 25. State of M.P v. Daldeo Prasad, (1961) I SCR 970 — Definition of 

goondu is over broad and unguided, and hence unreasonable in its restraint 
of Articles 19( 1 )(</) and ( e) of the Constitution. 

26. Kishan Chand Aroru v. Commr. of Police, (1961) 3 SCR 135 
Licences for eating houses endowed the Commissioner with unreasonable 
powers which Ihc majority held was invalid as violating Section 19(l)(g). 
h 27. Dwarka Prasad Lakshmi Narain v. State of U.P. , 1954 SCR 803 — 
Power over licences under the U.P. Coal Control Order were held to be 
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Summary of Arguments 

VI. Mr Gopal Si.nknranorayanan and Mr Renjith Morar, Advocates, for the petitioner 
(contd.) 1 

unreasonable and violating Article 19(I)(g) even ,hough reasons were to be 
recorded in writing. 


VI. On Decency and Public Order 

28. Ramesh Yeshwant Prabhoo v. Prabhakar Kashinath Kunte, (1996) I 
SCC 130 Section 123(3) of the Representation of the People Act 
challenged as violating Article 19(l)(«) as it prohibited seeking of votes on 
the ground of religion. 


"25. The expression ‘in the interests of used in clause (2) of Article 
19 indicates a wide amplitude of the permissible law which can be 
enacted to provide for reasonable restrictions on (lie exercise of this right 
under one of the heads specified therein, in conformity with the 
constitutional scheme. Two of the heads mentioned are: decency or 
morality. Thus, any law which imposes reasonable restrictions on the 
exercise of this right in the interests of decency or morality is also saved 
by clause (2) of Article 19. Shri Jclhmalani contended that the words 
decency or morality’ relate to sexual morality alone. In view of the 
expression ‘in the interests of' and the context of election campaign for a 
free and fair poll, the right to contest the election being statutory and 
subject to the provisions or the statute, the words ‘decency or morality’ 
do not require a narrow or pedantic meaning to be given to these words. 
The dictionary meaning of ’decency' is 'correct and tasteful standards of 
behaviour as generally accepted; conformity with current standards of 
behaviour or propriety; avoidance of obscenity; and the requirements of 
correct behaviour (The Oxford Encyclopaedic English Dictionary)', 
conformity to the prevailing standards of propriety, morality, modesty, 
etc., and the quality oTbeing decent’ (Collins English Dictionary) 

29. I hits, the ordinary dictionary meaning of 'decency' indicates that 
the action must be in conformity with the current standards of behaviour 
or propriety, etc. In a secular polity, the requirement of correct 
behaviour or propriety is that an appeal for votes should not be made on 
the ground of the candidate’s religion which by itself is no index of the 
suitability of a candidate for membership of the House. In Knuller 
(Publishing, Printing and Promotions) Ltd. v. Director of Public 
Prosecutions, (1972) 2 All ER 898, the meaning of ‘indecency’ was 
indicated as under; (AH ER p. 905) 

... Indecency is not confined to sexual indecency; indeed it is 
difficult to find any limit short of saying that it includes anything 
which an ordinary decent man or woman would find to be shocking^ 
disgusting and revolting_’ 

'I Inis, seeking voles at an election on the ground of the candidate's 
religion in a secular Slate, is against the norms ol decency and pronrictv 
of the society.” 
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VI. Mr GopuJ Sunkoranoraynnan and Mr Retyilh Moror, Advocates, for the petitioner 
(contd.) 

29. Rev. Stainislaus v. Stale of M.P., (1977) I SCC 677 (5-Judge Bench) 
Constitutionality of the M.P. and Orissa Acts was challenged on the 
ground that legislatures lack the legislative competence to enact such 
provisions as they relate to matters of religion falling within the residuary 
Entry 97 of List I. 

24. I he expression public order" is of wide connotation. It must 
have the connotation which it is meant to provide as the very first Entry 
in List II. It has been held by this Court in Romesh Thappar v. Stale of 
Madras, 1950 SCR 594, that ‘public order’ is an expression of wide 
connotation and signifies state of tranquillity which prevails among the 
members of a political society as a result of internal regulations enforced 
by the Government which they have established. 

25. Reference may also be made to the decision in Ramjilal Modi v. 
Stale of U.P., 1957 SCR 860, where this Court has held that the right of 
freedom of religion guaranteed by Articles 25 and 26 of the Constitution 
is expressly made subject to public order, morality and health, and that 
it cannot be predicated that freedom of religion can have no bearing 
whatever on the maintenance of public order or that a Jaw creating an 
offence relating to religion cannot under any circumstances be said to 
have been enacted in the interests of public order.' 

It has been held that these two articles in terms contemplate that 
restrictions may be imposed on the rights'guaranteed by them in the 
interests of public order. Reference may as well be made to the 
decision in A run Ghosh v. State ofW.lt., (1970) 1 SCC 98, where it 
has been held that if a thing disturbs the current of the life of the 
community, and does not merely affect an individual, it would 
amount to disturbance of the public order. Thus, if an attempt is 
made to raise communal passions, e.g. on the ground that someone 
has been ‘forcibly’ converted to another religion, it would, in all 
probability, give rise to an apprehension of a breach of the public 
order, affecting the community at large. The impugned Acts, 
therefore, fall within the purview of Entry I of List II of the Seventh 
Schedule as they are meant to avoid disturbances to the public order 
by prohibiting conversion from one religion to another in a manner 
reprehensible to the conscience of the community. The two Acts do 
not provide for the regulation of religion and we do not find any 
justification for the argument that (hey fall under Entry 97 of List I of 
the Sevenih Schedule.” 

VII. Uncanalised power 

30. Delhi Laws Act case, AIR 1951 SC 332 (7-Judgc Bench) --- 
Empowering the Central Government to extend Part A State laws to Part C 
Slates with any modification as it deems lit 

(Kama, C.J., Mahajan, Mukherjea, JJ’s opinions) 
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31 . Stale ofW.B. v. Anwar AH Sarkar, 1952 SCR 284 (7-Judge Bench) — 3 
Discretion given to the Stale Government to direct a case or class or cases to 

be tried by the Special Court. 

(Fazl Ali, Mahajan, Mukhcrjca, Aiyar and Bose, JJ. in Majority) 

32. Air India v. Nergesh Meerza , (1981) 4 SCC 335 — Retirement age of 
air hostesses to be extended at the will of the Managing Director * 

(Paras 1 ] 5-20) b 

33. District Registrar & Collector v. Canara Bank, (2005) 1 SCC 496_ 

Amended Section 73 of the A.P, Stamp Act permits inspection and seizure of 
documents which may even be in private custody. 

(Paras 54, 57-58) 

34. Submmtmim Swamy v. CBI , (2014) 8 SCC 682 (5-Judgc Bench) — c 
The validity of Section 6-A of the DSPE Act 

(Paras 46 and 49) 

VIII. The evolution of the arrest safeguards 
A. The 177tli Report of the Law Commission 

35 . Section 41-A in its present form came into being on the d 
recommendations of the 177th Report of the Law Commission submitted in 
December 2001. Repeatedly, the Report seeks to maintain a balance between 
individual liberty and societal order while exploring the manner in which the 
police exercises the power of arrest, provisions of which are contained in 
Chapter V of the Code. 

36. The Law Commission at pp. 33-38 discussed the well-settled e 
propositions enunciated by this Hon'ble Court in Joginder Kumar v. State of 
U.P., (] 994) 4 SCC 260 which referred to ihc recommendations oT ihc Third 
Report of the National Police Commission (I9S0) at Paras 12 and 20 and 
incorporated them as directions to be followed in all cases of arrest. 

37. I be Commission then considers at pp. 38-41 the decision in D K 
Basu v. State ofW.B., (1997) I SCC 416 where further directions arc given to / 
ensure transparency and accountability when arrests are carried out. These 
directions and the consequences of their non-observance arc laid down at 
paras 34 to 39 ol the judgment. 

Note.—-Tor the purposes of the present case, the directions in 

Joginder Kumar would be more relevant as it concerns the criteria lor 

arrest, while D.K. Basu deals with the circumstances once the decision to g 

arrest has been taken [A’la Miranda]. 

38. Interestingly, the Commission notes that Section 41-A was 
recommended as an insertion by the earlier 152nd and 154th Reports of the 
Law Commission in 1994, which sought to give the Joginder Kumar 
directions a statutory flavour. 

39. The Commission invites detailed comments from practitioners, h 
academics, police officers and other experts before considering ihe Haws in 


I 
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j (contd) 

i Section 41 and the lack of safeguards therein. Specifically at pp. 92 and 93 

the Commission questions the silence in the statute with regard to safeguards 
; against arbitrary exercise of arrest powers by the police. 

40. In pursuance of its recommendations, the Commission appends as 
Annex tire 1 (pp. 130-46) a Draft CrPC Amendment Act which inter alia 
provides for an amended Section 41 and the insertion of new Sections 41-A 

u to 41 -D. 

B. The amendments to CrPC — 2008 and 2010 

41. Although the 177ih Report was submitted to the Government in 2001 
it was not until 7th January 2009 that the Code of Criminal Procedure 
(Amendment) Act, 2008 (Act 5 of 2009) was passed, inter alia, amending 
Section 41 and inserting new Sections 41-A, 41-B, 4I-C and 41-D, 

42. Not long thereafter, the Government passed the Code of Criminal 
Procedure (Amendment) Act. 2010 (Act 41 or2010) which amended Section 
41 to add the requirement that a police officer would record the reasons for 
not making an arrest as well. Also, Section 41-A was amended by 
substituting shall for “may”, thereby making the issue of notice mandatory 
where an arrest was not being made under Section 41(1 )(/>). 

43. Pursuant to this, the police headquarters in the various Stale 
Governments have issued directives to its personnel in compliance with the 
new provisions. This includes the circulation of a pro forma notice under 
Section 41 -A of the Code. 

C. Judicial interpretation 

e of recent vintage, the newly inserted sections have fallen for 

consideration before this Hon'ble Court only in January 2014: 

44.1. Hem a Mishra v. State of U.P., (2014) 4 SCC 453: While ruling that 
the powers under Article 226 ought to be exercised exceptionally in granting 
pre-arrest bail in Uttar Pradesh, and in cautioning that this ought not to be 
converted into the hitherto omitted Section 438 jurisdiction, the concurring 
f judgment of Sikri, J. stales as follows at para 31: 

“J7. The purposes for which the provisions of anticipatory bail are 
made are quite obvious. One of the purposes of the ancst is that the 
accused should he available to the invesligaling machinery for further 
investigation and questioning whenever he is required. Another purpose 
is that the trial should not he jeopardized and for this purpose the 
g restrictions on the movements of the accused arc necessary. The 
genuineness of the alleged need Tor police custody has to be examined 
and it must be balanced against the duly of courts to uphold the dignity 
of every man and to vigilantly guard the right to liberty without 
jeopardizing the State objective or maintenance of law and order.” 

In addition, there arc two earlier decisions which have a bearing on the 
h exercise ol discretion by the police officer as to whether an arnest should be 
made. 
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(coma.) 

, 44 - 2 ' Siddharam Sadingappa Mhetre v. State of Maharashtra, (2011) I 3 
SCC 694: In describing irrational arrests as a violation of human rights, the 
Court suggested certain other avenues of averting arrest at paras 115-18: 

“115. In Joginder Kumar case a three-Judgc Bench of this Court has 
referred io Lhc 3rd Report of lhc National Police Commission, in which il 
is mentioned that the quality of arrests by the police in India mentioned 
the power of arrest as one of the chief sources of corruption in the police ° 
The Report suggested that, by and large, nearly 60% of the arrests were 
cither unnecessary or unjustified and that such unjustified police action 
accounted for 43.2% of the expenditure of the jails. 

!16. Personal liberty is a very precious fundamental right and it 
should be curtailed only when it becomes imperative according to the 
peculiar facts and circumstances of the case. c 

117. In case, the Stale considers the following suggestions in proper 
perspective then perhaps it may not be necessary; to curtail the personal 
liberty of the accused in a routine manner. These suggestions are only 
illustrative and not exhaustive: 

(/) Direct the accused to join the investigation and only when the 
accused does not cooperate with the investigating agency, then only d 
the accused be arrested. 

(2) Seize either the passport or such other related documents, 
such as, the title deeds of properties or the fixed deposit receipts/ 
share certificates of the accused. 

{3) Direct the accused to execute bonds. 

(4) The accused may be directed to furnish sureties of a number 9 
of persons which according to the prosecution are necessary In view 

of the farts of the particular case. 

(5) The accused be directed to furnish undertaking that he would 

not visit the place where the witnesses reside so that the possibility of 
tampering of evidence or otherwise influencing the course of justice 
can be avoided. f 

(6) Bank accounts be frozen for small duration during the 
investigation. 

I IS. In case the arrest is imperative, according to the Tacts of the 
case, in that event, the arresting officer must clearly record the reasons 
for the arrest of the accused before the arTest in the case diary, but in 
exceptional cases where it becomes imperative to arrest the accused 9 
immediately, the reasons be recorded in the case diary immediately after 
the arrest is made without loss of any lime so that the court has an 
opportunity to properly consider the case Tor grant or refusal of bail in 
the light of reasons recorded by the arresting officer.” 

44.3. Lalim Kumari v. State of U.P., (2014) 2 SCC I: While considerine h 
whether registration of PIRs in cognizable cases is compulsory, lhc 
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VI. Mr Gopul Sankonrnaray ii nan und Mr Renjilh Marnr, Advocates, for the petitioner 
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Constitution 13ci»ch dealt with the argument that compulsory registration will 
lead to compulsory arrest in the following manner: 

106. Another stimulating argument raised in support of preliminary 
inquiry is that mandatory registration of PIRs will lead to arbitrary arrest, 
which will directly be in contravention of Article 21 of the Constitution. 

107. While registration of FIR is mandatory, arrest of the accused 
immediately on registration of FIR is not at all mandaloiy. In Tact, 
registration of FIR and arresi of an accused person are two entirely 
different concepts under the law, and there arc several safeguards 
available against arrest. Moreover, it is also pertinent to mention that an 
accused person also has a right to apply for ‘anticipatory bail' under the 
provisions of Section 438 of the Code if the conditions mentioned therein 
are satisfied. Thus, in appropriate cases, he can avoid the arrest under that 
provision by obtaining an order from the court. 

W8. It is also relevant to note that ill Joginder Kumar v. State of U P., 
this Court has held that arrest cannot be made by the police in a routine 
manner. Some important observations are reproduced as under: 

20. ... No arrest can be made in a routine manner on a mere 
allegation of commission of an offence made against a person. It 
would be prudent for a police officer in the interest of protection of 
tiie constitutional rights of a citizen and perhaps in his own interest 
lluu no arrest should be made without a reasonable satisfaction 
reached after some investigation as to the genuineness and bona lides 
of a complaint and a reasonable belief both as to the person’s 
complicity and even so as to the need to effect arrest. Denying a 
person of his liberty is a serious matter. The recommendation's of the 
Police Commission merely reflect the constitutional concomitants of 
the fundamental right to personal liberty and freedom. A person is 
not liable to arrest merely on the suspicion of complicity in an 
offence. There must be some reasonable jusiificalion in the opinion 
of the officer effecting the arrest that such arrest is necessary and 
justified. Except in heinous offences, an arresi must be avoided if a 
police officer issues notice to person to attend the Station Mouse and 
not to leave the Station without permission would do." 

109. The registration or FIR under Section 154 of the Code and 
arrest of an accused person under Section 41 are two entirely different 
things. It is not correct to say that just because FIR is registered, the 
accused person can be arrested immediately. 1 It is (he imaginary fear that 
merely because FIR has been registered, it would require arrest of ihe 

1 ™ S l . h f r icw ° r ,hc 7-Juilgc Allah:,bad High Court Full Bench i,i Amamwoii v. 

005 Cn U 755 31 paras ,8 ' 20 aflCr followin S 'he judgment! in Jaguar Kimiar. 

I his Hill Bench decision was approved and folio wed by this tlon’ble Court in Lai Knmlendrn 
Pratap Singh v. State afU.P., (2009) 4 SCC 437. 


g3d 
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accused and thereby leading to loss of his reputation’ and it should not be 3 
allowed by this Court to hold that registration of FIR is not mandatory to 
avoid such inconvenience to some persons. The remedy lies in strictly 
enforcing the safeguards available against arbitrary arrests made by the 
police and not in allowing the police to avoid mandatory registration of 
FIR when the information discloses commission of a cognizable offence 

D. Narrowing the scope of Section 41 

45. The cognizability of an offence and the need to arrest the perpetrator 
of that offence are essentially two sides of (he same coin. The reasons why 
certain offences arc categorised as cognizable is so that the police ofliccr may 
incapacitate the offender (through arrest) from either continuing to offend 
(recidivism), causing the disappearance of evidence, the intimidation of C 
witnesses or flight from justice. 

46. Cognizability has little to do with the quantum of punishment 
prescribed by the Code. Ail apposite illustration is available in the form of 
Chapters XX and XXI ol the IPC dealing with offences concerning marriage 
and cruelly by husband and kin. While Sections 494 to 497 prescribe d 
punishments ol between 5 and 10 years, they are all non-cognizable and 
bailable. However, Section 66-A of the IT Act prescribes only a 3-year 
punishment, but is cognizable. 

47. The discretion of the police officer under Section 41 must therefore 
be infused with the relevant considerations for cognizability i.e. the 
likelihood of recidivism, the unlikelihood of securing his presence and to e 
prevent him from tampering with evidence or influence witnesses. It.is these 
factors lliat continue to be the bulwark of bail jurisprudence, thereby offering 
integrity to the criminal justice process. However, it is Section 41 (I)(*)(//)(/?) 
alone that offers avenues of abuse with its over brood wording — 'Tor proper 
investigation ol the offence . Unless this sub-clause is interpreted narrowly to 

be limited to the requirement for custodial interrogation, several of the 
accused would find themselves incarcerated lor collateral purposes, with the 
onus on the police ofliccr in question merely to pam>t the phrase — “arrest 
required for proper investigation of the case”. 

48. Such an interpretation would also encourage Section 41 beine 
invoked in very Tew cases, with the softer option peddled by Section 41-A g 
being given priority. 

E. The UK experience 

49. Due to concerns about the prosecution of offences under Section 

127(l)(a) of the Malicious Communication Act, 2003, following Chambers 
v. DPP, (2012) 1 WLR 1833 the CPS issued “interim guidelines on 
prosecuting cases involving communications sent via social media”. h 
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IX. The IT Act — Contrast with the real world 


Impugned provision 


Section 66-A, IT Act 


Heal World Illustration 


I 


d 


Section 69-A, IT Act 


9 i 


(') A Wf itcs a particularly passionate letter to his 
sweetheart D and posts it to her address. 
Unfortunately, /i’s father C opens the envelope 
and reads the letter. Unsurprisingly, he is grossly 
offended by it. A is arrested forthwith on a 
complaint by C and upon conviction, sentenced to 
3 years in prison. 

00 Candidate D has been piqued by his rival £"s 
stranglehold over a particular constituency, in 
order to make inroads at the coming elections, he 
distributes leaflets falsely claiming that E, despite 
projecting himself as a frugal vegetarian cals 
chicken on the sly. On £"s complaint, D is arrested 
and upon conviction faces 3 years in jail. 

0'0 A company T has a stall at the trade fair to , 
which n seeks to attract visitors. It distributes 
unsolicited fetters at houses across New Delhi 1 
j inviting residents to visii the trade fair hut ! 

J provides a wrong sender’s address. On a resident’s : 

| complaint, the Managing Director of F is arrested I 
and faces 3 years in prison. • , 

(') ai1 Event Manager for an international ! 
concert buys television airtime to advertise the i 
grand show to be held the following weekend K I 
, lhc Minister for Youth Affairs who has for long j 
; despised J, gives instruclions to Prasar Bharati to i 
| block the advertisement on all channels. The show : 
j has a poor response and J suffers huge losses. 

| (“) M, a respected political commentator is to : 

! bave kook launch of his new work on human i 
i rights violations in the Gaza Strip. N, the Minister ' 
j r ° r External Affairs directs the publishers to j 
| ' mt *»cdialely slop printing and has all copies of the i 
| book confiscated claiming that ii would affect ; 

; Iriendly relations with Israel. M goes into 
j de pression and commits suicide. 


I 
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X. Select list of blocked links in 2012 
[Source: The Centre for IntemcL and Society, BangaloreJ 


| Domain 

| Total 
j numbe 
i rof 
* entries 

Tuesday, 

j 21-8-2012 

j 

Monday, 

| 20-8-2012 

Sunday, 

19-8-201 

2 . 

Saturday, j 
■ 18-8- 
20/2 

! ABC.nct.au 

! i 

i i 


1 1 

; AIJazecni.com 

i 4 

j 4 

1 


j AHVoiccs.com 

l_L. 

! | 

j 

1 i 

: WN.com 

i 



r.“Ti 

: AtichCybcr.net 

i 

! : 

: 1 i 

: BDCBunna.org 

i 

1 i 




r Bllaskar.com 

i 


\ 

1 


BloBspoi.com 

4 

! ! 

3 

11 

Blogs pol.in 

7 

1 3 


r.. 3j 

Caiholic.org 

1 



1 


i CcntrcRighl.in 

2 

2 



.1 

! ColumnPK.com 

1 


i 

’-—- 

1 


Dcfcncc.pk 

4 


i 2 

1 

.. Ti 

I EthioMuslimsMcdia.com 

1 




i ! 

i Faccbook.com (HTTP) 

75 

36 

7 

18 

14 ! 

| I-accbook.com (ll'ITPS) 

27 


3 

23 

1 

j Farazahmcd.com 

5 

i 

| 


! rinitposl.com 

2 


1 ! 1 


: HaindavaKcrclam.com 

_!' ; i i 

\ ' 

| HiddcnlIarmonics.org 

i 


1 



■ Hindu Jngniii.org 

2 


..1 

1 


1 Hotklix.com 

1 



1 


i IltiinuiiRighls-lrnu.il 

2 




2 

i Iruichal.coin 

1 

1 




! lrrawady.org 

1 


j 

I i 


I IslamabudTiincsOnlinc.com 

1 : 



i 

j issitu.com 

i : 

"j 


i. 

• JafriaNcws.com 

1 ! 


j 

; 

i : 

• JihadWatch.org 

2 1 

; 

2 j 

j 


i KavkazCcmcr 

1 

i 


i j 

.. ,_ | 

M wm Ja wn n .com 

1 



j 

i ; 

My.Opcra.com 

1 

«l 


[ 


Njnicc.com 

1 

i 

1 

[ 

.“1 

OnIsiam.net 

1 

1 

1 

i 

~.Ti 

_ PjdfAli-TiPrcss.com 

i ! 

i : 


! 


83tf 
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I Plus.Goo gtc.coin_ 4~] j ] " ^ * 

1 Reddi t. com _ 1 | j [ : 

I Rina.ill | { j ."j”"! 

1 S aiulccpWc b.com 1 1 j - [~ j 

j SHAYo ui hSnySo.c om 1 • i J j j ' 

i Sh c ikycruiam i.com J j ; j — > j I 

| StormlYom .ors 1 i • [ j . 

• Teiegrapta.co.uk ill | j . f • 

i TheD ail yNcwsE gy pi.com i 1 i i I j 

; TheFaultLiiics .com 1 : i i ' 

j ThcPelitionSilc.coin ___ ] ] | ! 

i The Unity.org ____)_ [ j “7”! 

j TiincsoflDdia.Indialimes.com l ll| ' 

| TimcsOfiJnun ah.com I | T I 1 

i Tribu nc .coni.pk 1 j - j [ j .j 

| TwiHcr.com (HTTP)_ ~ f|~ [ ' f[.' 


; Twiucr.com (I I1TPS) 

i n i 



1 

10 

■ Twiner account 

18 | 


16 

2 


i TwoCirclcs.ncl 

i 2 ! 



2 


i Typcixid.com 

i : 


i 



■ Vidiov.info 

i ! 


1 



• Wikipcdia.or.it 

3 

j 


3 


i Wordprcss.com 

1 ^ r 

i s i 

1 1 

3 

2 

2 

! YoiiTiibc.com 

85 ! 

is : 

39 

lri 

14 

j YouTu.be 

: .1 i 



1 


! Totals 

_!. 309 !_ 

65 

88 

80 

75 


The above analysis has been cross-posted/quoted in the following places: 
f 1. LiveMim (4-9-2012) 

2. The Hindu (26-8-2012) 

3. Wall Street Journal (25-8-2012) 

4. tech 2 (25-8-2012) 

5. China Post (25-8-2012) 

9 6. The Hindu (24-8-2012) 

7. LiveMim (24-8-2012) 

8. Global Voices (24-8-2012) 

9. Reuters (24-8-2012) 

10. Outlook (23-8-2012) 

h II. FirstPost.India (23-8-2012) 


i 
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12.1BN Live (23-8-20 J 2) a 

13. News Click (23-8-2012) 

14. Medianama (23-8-2012) 

15. KAF1LA (23-8-2012) 

16. CIOL (23-8-2012) 

| t> 

• XI. The proclaimed aim of (he IT Amendment Act, 2008 
Objects and Reasons of the IT (Amendment) Act , 2008 

• _ ^®* Information Technology Act was enacted in the year 2000 with a 
view to give a fillip to the growth of electronic based transactions, to provide 
legal recognition for c-commerce and c-transaciions, to facilitate e- c 

! governance, to prevent computer based crimes and ensure security practices 

and procedures in the context of widest possible use of information 
| technology worldwide. 

j 51. With proliferation of information technology enabled services such as 

e-governance, c-commcrce and c-transactions; data security, data privacy and 
implementation of security practices and procedures relating to these d 
applications of electronic communications have assumed greater importance 
I and they required harmonisation with the provisions of the Information 

Technology Act. Pnrlhcr, protection of Critical Information Infrastructure is 
pivotal it. national security, economy, public health and safety, thus, it had 
become necessary to declare such infrastructure as protected system, so as to 
! rcstricl unauthorised access. e 

52. Further, a rapid increase in the use ol'computer and internet has given 
rise to new forms of crimes like, sending offensive emails and multimedia 

; messages, child pornography, cyber terrorism, publishing sexually explicit 

materials in electronic form, video voyeurism, breach of confidentiality and 
leakage of data by intermediary, c-coimnercc frauds like cheating by f 
personation—commonly known as phishing, identity theft, frauds on online 
i auction sites, etc. So, penal provisions were required to be included in the 

j Information Technology Act, 2000. Also, the Act needed to be technology- 

neutral to provide for alternative technology of electronic signature for 
bringing harmonisation with Model Law on Electronic Signatures adopted by 
United Nations Commission on International Trade Law (UNCITRAL). 9 

53. Keeping in view the above, the Government had introduced the 
Information Technology (Amendment) Bill, 2006 in the Lok Sabha on 15-12- 

| 2006. Both Houses of Parliament passed the Bill on 23-12-2008. 

Subsequently the Information Technology (Amendment) Act, 2008 received 
the assent of President on 5-2-2009 and was notified in the Gazette of India. 

1 
I 


h 
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a 

j XII. Cyber crime units in India 

54. The 2011 NASSCOM Cyber Crime Investigation Manual lists out the 
major cyber crime units in India and their jurisdictions. 22 Slates and 2 
Union Territories are covered by this. 

55. A Notification of Karnataka State dated 13-9-200! suggests that the 
b designation of a particular office of the police is notified under Section 2(.r) 

CrPC as the cyber crime police station for offences under the IT Act in the 
specified areas falling thereunder. 

Brief supplementary submissions 
Section 66-A 

56. Is not traceable to the grounds 2 under Article 19(2), and hence falls 
c f oul Article 19(1 )(a). Public order is a State subject 3 and cannot be a 

justification. 

57. Is not reasonable 4 as the threshold is subjective and undefined^', as it 
creates a ci i mi mil offence; as it is based on the subjective sensitivity of 1.25 
billion people; has no mens rea requirement; offers no safeguards unlike the 
10 exceptions in Section 499 IPC; and carries no procedural protection 

b unlike the complaint mechanism in Section 199 CrPC. 

58. Is violative ol Article 14 as it unreasonably classifies ® internet users 
(about 150 million) and their content from the non-internet with no rational 
nexus to the harm to be caused (presumably defamation and hurting of 
sentiments). The punishment for internet users is 3 years and cognizable, while 

■ for non-internet users is 2 years and noii-cognizable. Under the present regime, 

e prosecutions may be initiated under both statutes for the same act, and 
culminate in separate convictions, thereby infringing Article 20(2) as well, 
j 59. Is also in breach of Article 14 as it is over broad and endows 

uncanaliscd powers 7 of determination on the authorised police officer.' 

| 60. Is not being abused in its exercise, but when strictly applied by the 

j police has egregious consequences. 

f Section 69-A 

61. Is violative of Article J9(l)(a) as it merely reproduces the grounds of 
Article 19(2) but does not satisfy the reasonableness requirement. Merc 
recording of reasons in writing docs not satisfy the reasonableness 
; threshold*. 

9 2 Salmi Papers (P) UJ. v. Union of India, (1962) 3 SCR 842 amt Bennett Coleman and Co v 

Union of hullo. (1972) 2 SCC 788 

3 Entry l.l.ist It. Schedule VII 

4 Stale of Madras v. !<6'. Row, 1952 SCR 597 

5 State of MV. v. Hidden Prtuatl. (1961) 1 SCR 970 

; 6 ham Krishna Dnlmia v. S.It. Tendotkar. 1959 SCR 279; Snbramnniaa Swainy v, CHI. (20M) 8 

SCC 6S2 

h 7 State ofw.li, v. Minor Ali Sarkar, 1952 SCR 284 (Per Eazt Ali, Mahajnn, Mukhcrjca. Aiyar & 
Rose, JJ.); Air India v. Nergesh Meerza. (1981 ) 4 SCC 335; 
j S Dwarka Prasad Utkshmi Narain v. State of U.P.. 1954 SCR 803 
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(2015) 5 SCC 


for the petitioner 


62. Is in broach of Article 14 as it endows uncanalised and unguided 3 
powers on the Central Government to be “satisfied 1 ' that it is “necessary or 
expedient” to block a site; docs no: offer notice or communication to the 
owner of the content; docs not follow the principle of audi alteram parium 
<uic] does not provide o/i avenue of appeal. 

63. Is also an infringement of Article 14 as it unreasonably classifies b 
internet users by blocking their content white non-internet users stiller no 
such consequences. In addition. Sections 95 and 96 CrPC lay down strict and 
limited circumstances in which content may he forfeited, and with a detailed 
procedure of applying to the Special Bench of the High Court Tor redress. 

Section SO 

64. Is a clear infringement of Articles 14 and 21 as it provides for no ° 
safeguards from the exercise of arrest power unlike Sections 41 and 41-A 
CrPC. Once again it provides for unreasonable classification. 

65. Is a throwback to the past, rolling back several decades of progress in 
surest jurisprudence. Contrary to observations on safeguards in Lalita Kumari 

v. Slate ofU.P, (2014) 2 SCC 1 at paras 106-109. d 

66. Is inconsistent with the Guidelines laid down in Joinder Kumar v 
Slate ofU.P, (1994)4 SCC 260. 

67. Due to concerns about the prosecution of oiTenccs under Section 
127(1)(«) of the Malicious Communication Act, 2003, following Chambers 

v. DPP, (2012) 1 WLR 1833 the CPS issued “interim guidelines on e 
prosecuting cases involving communications sent via social media".’ 

Section 118(d), Kerala Police Act 

68. Is void under Article 254 as it is a provision pursuant to Entry ], 

List III ol Schedule VII, which is repugnant to Section 66-A or the IT Act 
Section 66-A came into effect on 27-10-2009 via Amendment Act 10 of / 
2009. The Kerala Police Act came into effect on 27-4-2011 and has not been 
granted Presidential assent. 9 

69. Is without prejudice void, as the Kerala Stale Legislature lacked the 
legislative competence to enact the law because violations ( offences ) through 

the medium (means of communication ) are covered by Entries 31 and 93 of 
List I. ' g 


70. Without prejudice, the section must either be read down or the 
offending portions severed. 10 


9 Deep Chon,! v . State of U.P., !959 Supp (2) SCR 8 

10 Stale of Karnataka v. Raiiijanallia Reddy, (1977)4 SCC -I7J al pa r j 36 


h 
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VII. Mr Ttishar Mehta, Additional Solicitor General, 
a for the Union of India 

I. On Freedom of Speech and Expression as contemplated under 
Article I9(l)(a) read with Article 19(2) in the context 
of Information Technology Act 

1. The first judgments in the point of time were judgments in Romesh 

: b Thappar v. State of Madras, (1950 SCR 595) 1 (Constitution Bench 

j judgment) and Brij lihushan v. Stale of Delhi, (1950 SCR 605) 2 (Constitution 

j Bench judgment). These judgments were in the context or Article 19(2) as it 

; stood before the Constitution (First Amendment) Act, 1951. 

2. On 18-6-1951, the Constitution (First Amendment) Act, 1951 was 
brought in, amending Article 19(2) of the Constitution of India. Both the 

C above judgments of the Constitution Bench and amendment in Article 19(2) 
was firsi considered by the High Court of Patna in the judgment in MR 1954 
Pat 254f more particularly in the context »r the term “in the interest or’ used 
in the amended Article 19(2). 

3. In the said judgment, the Patna High Court (through Das, C.J. who 
thereafter delivered the judgment presiding over a Constitution Bench of this 

d Hon’ble Court) considered the judgment of this Hon’bic Court in State of 
Madras v. V.G. Row (AIR 1952 SC 196) and quoted fiom the said judgment 
as under: 

"It is important in this context to hear in mind that the test of 
reasonableness, wherever prescribed, should be applied to each 
: individual statute impugned, and no abstract standard or general 

e pattern, of reasonableness can be laid down as applicable to all rases. 

The nature of the right alleged to have been infringed, the underlying 
i purpose of the restrictions imposed, the extent and urgency of'the evil 

sought to be remedied thereby, the disproportion of the imposition, the 
prevailing conditions at the lime, should all enter into the judicial 
; verdict. In evaluating such elusive factors and formine their own 

; f conception oTwhat is reasonable, in all the circumstances of a given case, 

[ tl is inevitable that the social philosophy and the scale of values of the 

Judges paiticipaliug in the decision should play an important p;irt, and 
the limit to their interference with legislative judgment in such cases can 
only be dictated by their sense of responsibility and self-restraint and the 
sobering reflection that the Constitution is meant not only for people of 
9 their way or thinking but for all, and that the majority of the elected 
representatives oT the people have, in authorising the imposition of the 
restrictions, considered them to be reasonable.’’ 1 * (emphasis supplied) 

l 

] 

\ I Pp. 1-12, Compilation of Judgments, Vol. VI 

i ^ 2 Pp. 13~28, C ampliation of Judgments, Vol, V[ 

! 3 Pp. 50-65, Compilation of Judgments, Vol. VI 

4 P. 60. Compilation of Judgments, Vol. V[ 
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4. All the above-referred judgments came to be considered by this 
Hon’ble Court in Ramji Lai Modi v. Suite of U.P., (1957 SCR 860) s 
(Constitution Bench judgment). The following important facets emerged 
from the said judgment: 

(0 This judgment pertained to a magazine as a medium; 

00 This Hon’ble Court held that that term "in the interest of” would 
apply to each phrase used in Article 19(2); 

(»0 This Hon’ble Court rejected the argument that so long as the 
possibility of the law being applied for the purposes not sanctioned by 
the Constitution, cannot be ruled out, the entire law should be held to be 
unconstitutional; 

(tv) This Hon’ble Court held that Section 295-A to be constitutional 
since it is made “in the interest of' public order. 

5. In the judgment in Virendra v. State of Punjab, (1957 SCR 308) 5 6 
(Constitution Bench judgment), this Hon’ble Court considered the previous 
judgments, in the context of print media vis-a-vis Article 19(1 )(a). Important 
facets of the said judgment are as under: 

O') In this case the contention under Article 19(l)(a) arose in case of 
newspaper which was banned in one Stitle. 

(//) This lion’hie Court reiterated that the term “in the interest of’ are 
words ol great amplitude and arc much wider than the words “for the 
maintenance of’ used in Article 19(2) prior to the first amendment. 

0‘0 This Ilon’blc Court, inter alia, has observed as under: 

'll cannot be overlooked that the Press is a mighty institution 
wielding enormous powers which arc expected to be exercised for 
the protection and the good of the people but which, may 
conceivably be abused and exercised for anti-social purposes by 
exciting the passions and prejudices of a section of the people against 
another section and lhereby disturbing the public order and 
tranquillity or in support or a policy which may be or a subversive 
character. The powerful influence of the newspapers, for good or evil, 
on the minds of the readers, the wide sweep of their reach, the 
modern facilities for their swift circulation to territories, distant and 
near, must all enter into the judicial verdict and the reasonableness 
of the restrictions imposed upon the Press has to be tested against 
this background, it is certainly a serious encroachment on the 
valuable and cherished right to Ircedom oi speech and expression if a 
newspaper is prevented from publishing its own views or the views 
of its correspondents relating to or concerning what may be the 
burning topic of the day. Our social interest ordinarily demands the 


5 Pp. GG-7'1, Compilation of Judgments. Vol. VI 

6 Pp. 75-95, Compilation of Judgments, Vol. Vt 


h 
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free propagation and interchange of views but circumstances wav 
arise when the social interest in public order may require a 
reasonable subordination of the social interest in free speech and 
expression to the needs of our social interest in public order. Our 
Constitution recognises this necessity and has attempted to strike a 
balance between the two social interests. It permits the imposition of 
reasonable restrictions on the freedom of speech and expression in 
the interest oT public order and on the freedom of carryinu on trade 
or business in the interest of the general public.” 7 

(“O I his Court again considered the width and amplitude of Article 
19(2) in the judgment in Sup:., Central Prison v. Ram Manohar Lohiu, 
(AIR I960 SC 633) 8 . In the said judgment, the Hon’ble Court considered 
its earlier views from Romesh Thappar judgment down the line. The 
salient features of this judgment are as under: 

(a) This Hon’blc Court again considered the amplitude “in the 
interest of’. This was a case in which an oral speech, per se, was the 
medium. 

(b) This Hon’ble Court construed all phrases used in Article 
19(2) and held that all the grounds mentioned therein can be brought 
under the general head '"public order" in its most comprehensive 
sense though ordinarily they arc intended to exclude each other. 
Relevant pails of the judgments are as under: 

II. But in India under Article 19(2) tins wide concept of 
'public order' is split up under different heads. It enables the 
imposition of reasonable restrictions on the exercise of the right 
to freedom of speech and expression in the interests of the 
security of the Slate, friendly relations with foreign Stales' public 
order, decency or morality, or in relation to contempt of court, 
defamation or incitement to an offence. All the grounds 
mentioned therein can be brought under the general head 'public 
order’ in its most comprehensive sense. But the juxtaposition of 
the different grounds indicates dial, though sometimes they tend 
to overlap, they must be ordinarily intended to exclude each 
other. Public order is therefore something which is demarcated 
from the others. In that limited sense, particularly in view of the 
history of the amendment, it can be postulated that ‘public order’ 
is synonymous with public peace, safely and tranquil lily. 9 
* * * 

IS. The foregoing discussion yields the following results: (I) 
’Public order’ is synonymous with public safety and tranquillity: 

7 Pp. 85-86. Compilation tif Judgments, Vol. VI 

8 Pp. 96-105, Compilation of Judgments. Vot. V| 

9 P. 102, Compilation of Judgments, Vol. VI 


! 
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it is the absence of disorder involving breaches of local 
significance in contradistinciion lo national upheavals, such as ° 
revolution, civil strife, war, affecting the security of the Stale; (2) 
there must be proximate and reasonable nexus between the 
speech and the public order; (3) Section 3, as it now stands, docs 
not establish in mosl of the cases comprehended by it, any such 
nexus; (4) there is a conflict of decision on the question of 
severability in the context of an offending provision the language 
whereof is wide enough to cover restrictions both within and 
; without the limits of constitutionally permissible legislation; one 

view is that it cannot be split up if there is possibility of its being 
applied for purposes not sanctioned by the Constitution and the 
| other view is that such a provision is valid if it is severable in its 

application to an object which is clearly demarcated from other C 
object or objects Hilling outside the limits of constitutionally 
permissible legislation; and (5) the provisions of the section are 
i st * inextricably mixed up that it is not possible to apply the 

j doctrine of severability so as to enable us to affirm the validity of 

a part of it and reject the rest.” 10 

6. The next judgment is Hamdurd Dawakhanu / Wakf], Lalktian v. Union 
of India [(I960) 2 SCR 671 J 11 which pertained to commercial advertise me ms 
and this Hon’hie Court held that the same would not fall under Article 
19(l)(a) of the Constitution. This was a case of what is known in US 
jurisprudence as "commercial speech". 

7 - The llcxl judgment is Sakai Papers (P) Lid. v. Union of India, e 
[(1962) 3 SCR 842] 12 which pertained to regulating the prices of newspapers 
in relation to their pages and size and also to regulate the allocation Of space 
for advertising matters. This Hon’ble Court held that the said restriction 
i olfends freedom of speech and expression. This was also a case where this 

[ Hon’ble Court was dealing with Article 19(1)(«) vis-a-vis print media, 

namely, a newspaper. f 

8. The next case in which this Hon'ble Court considered the scope of 
Articles 19(1)(«) and 19(2) was by the Constitution Bench in K A Abbas v 
Union of India, [(1970) 2 SCC 780) u . in this case, this Hon'ble Court was 
considering the question of validity or pre-censorship essentially apart from 
the question ol obscenity as well as vagueness as a ground to declare the 
provision invalid. The medium, in this case, was films. g 


10 P. 104, CiJinpilcriotf of Judgments, Vol. V] 

11 P. ISS of Ministry of t&B. Govt, of India v. Cricket Assn, of Bengal. (1995) 2 SCC 16) 
(separately tendered) 

12 P. 1S9 of Ministry of I&B. Govt, of India v. Cricket Assn, of Bengal. (1995) 2 SCC 161 h 

(separately tendered) n 

13 Pp. 103-126. Compilation of Judgments. Vol. |J 
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a 9. In Bennett Coleman & Co. v. Union of India , [(1972) 2 SCC 788] M 
(Constitution Bench judgment), this Hon’ble Court again considered 
Aiiiclc 19(l)(a) in the context of print media and the majority opinion took 
the view that compulsory reduction of any newspaper to 10 pages offends 
Article 19(1 )(a). 

10. The next case came up for consideration before this Hon'blc Court in 
| 5 Indian Express Newspapers (Bombay) (P) Ltd. v. Union of India, [(1985) 1 

SCC 641], This case again related to print media, namely, newspaper This 
Hon ble Court explained the freedom ol speech and expression in the 
; following terms : 

"The freedom of expression has four broad social purposes to serve: 
(0 it helps an individual to attain self-fulfilment, (it) it assists in the 
C discovery t>f truth, (Hi) it strengthens the capacity t»r an individual in 
participating in decision-making, and (/>) ii provides a mechanism by 
which it would be possible to establish a reasonable balance between 
siabilily and social change.” 

! U* On the question of reasonable restrictions, this Hon’blc Court held as 

under: 

d “In deciding the reasonableness of restrictions imposed on any 

fundamental right the court should take into consideration the nature of 
the right alleged to have been infringed, the underlying purpose of the 
restrictions imposed, the disproportion of the imposition and the 
prevailing conditions including the social values whose needs are sought 
to be satisfied by means of the restrictions .” 15 

12. The next decision is S. Rangarajan v. P. Jagjivan Ram, [(1989 ) 2 
SCC 574]j 6 . In this judgment, this Hon’blc Court held that the term "freedom 
of speech under Article I9(l)(a) means the right to express one’s opinion by 
words of mouth, writing, printing, picture or in any other manner and through 
any medium - newspaper, magazine or movie. The salient features of the 
f said judgment are as under: 

(/) 1 he medium of speech and expression in this case was a film/ 
movie. 

(i/) 1 his lion ble Court held (hat there should be a compromise 
between the interest of freedom of expression and social interests. 

(iii) 1 his lion ble Court held that the Court’s commitment to 
Q freedom oT expression demands ih«U it cannot be suppressed unless the 
situations created by allowing the freedom are pressing and the 


14 P. 191 of Ministry of l&U, Govt, of India v. Cricket Assn, of Bengal, (1995) 2 SCC 161 
(separately tendered) 

h ' 5 P- 192 (placila b to/) of Ministry of I&tt. Govt, of India v. Cricket Assn, of Bengal, [(1995) 2 
SCC 1611 (separately tendered) 

16 Pp, IS5-210. Compilation of Judgments. Vol. VI 
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Summary of Arguments 

VII. Mr'nishar Mehta, Additional Solicitor General, Tor the Union of India (conid.) 

I community interest is endangered. It also held that anticipated danger 

j should not be remote, conjectural or frir-fctched. 3 

(iv) This Hon’ble Court held that it should have proximate and direct 
nexus with the expression. The expression of thought should he 
i intrinsically dangerous to the public interest. It should he inseparably 

i locked up with Ihe action contemplated like the equivalent of a “spark in 

| a powder keg”. • ^ 

13. While taking a decision based upon a different medium with 

j reference to freedom of speech and expression through medium of movies 

| this Court held, inter alia, ns under: 

“Movie motivates thought and action and assures a high degree of 
attention and retention. In view of the scientific improvements in 
photography and production, the present movie is a powerful means of c 
communication. It has a unique capacity to disturb and arouse feelings. It 
has much potential for evil as it has for good. With these qualities and 
since it caters for mass audience who tire generally not selective about 
j what they watch, a movie cannot be equaled with other modes of 

: communication. It cannot be allowed to function in a free markeiplace 

just as docs the newspaper or magazines, Censorship by prior restraint is, d 
therefore, not only desirable but also necessary.” 17 

14. While considering the standards to be applied by the Film Censor 
Board, this Hon’ble Conn laid down the test as under: 

“The standard to be applied by the Board or courts for judging Ihe 
film should be that of an ordinary man of common sense and prudence 
and not that of an oiil-of-thc-ordinary or hypersensitive man. The Board e 
should exercise considerable circumspection on movies afleciinc the 
morality or decency of our people and cultural heritage of the country. 

The moral values in particular, should not be allowed to be sacrificed in 
Ihe guise of social change or cultural assimilation. The path of right 
conduct shown by the great sages and thinkers of India and the concept 
of ‘Dharma’ (righteousness in every respect) which are the bedrock of f 
our civilisation should not be allowed to be shaken by unethical 
j standards.” 18 

; 15. This Hon’hie Court also analysed a possibility of infringements of 

Article 19(l)(a) on an anticipation oT threat of demonstration, processions nr 
violence and held as under; 

g 

| “Whether this view is right nr wrong is another matter altogether ami 

| at any rate, the court is not concerned with its correctness or usefulness 

| to ,he people. The court is only concerned whether such a view could be 

r 

17 P. 191 (placiltim il) of Ministry of l AD, Gmr. of India v, Cricket Assn. nfllengal. (1995) 2 SCC 
161 {separately tendered) ' ^ 

1S P. 191 (placitnmj) of Ministry of /<£//. Govi. of India v. Cricket Assn, of Den gal. (1995) 2 SCC 
161 (separately tendered) 
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| Summary of Arguments 

VII. Mr'Hishur Mehtn, Additional Solicitor General, for the Union orindin (cored .) 

a advocated in a film. To say lhat one should not be permitted to advocate 
that view goes against the first principle of our democracy. If the film is 
unobjectionable and cannot constitutionally be restricted under Article 
19(2), freedom of expression cannot be suppressed on account of threat 
of demonstration and processions or threats of violence. That would 
tantamount to negation of the rule of law and a surrender to blackmail 
b and intimidation. It is the duty of the State to protect the'freedom of 
expression since it is a liberty guaranteed against the Slate. The State 
j cannot plead its inability to handle the hostile audience problem. 

| Freedom of expression which is legitimate and constitutionally protected 

j cannot be held to ransom by an intolerant group of people. The 

fundamental freedom under Article 19(1 )(a) can be reasonably restricted 
; c only for the purposes mentioned in Article 19(2) and the restriction must 
be justified on the attvil of necessity and not the quicksand of cottvenience 
or expediency. Open criticism of government policies and operations is 
[ not a ground For restricting expression.” 19 

| 16. Next judgment was Primers (Mysore) Ltd. v. CTO, [(1994) 2 SCC 

434] wherein this Hou’blc Court quoted the opinion of Douglas, J. in 
d Terminiello v. Chicago, [337 US 1 (1949)] that “ acceptance by Government 
of a dissident press is a measure of the maturity of the nation” 20 . 

17. The next judgment is L\C v. Manubhai D. Shah , |(1992) 3 SCC 637], 
While upholding the freedom of speech and expression and analysed Article 
19(1 ){a) in the context of Article 19(2) in the following words: 

“The words ’freedom of speech and expression’ must be broadly 
6 construed to include the Ireedom to circulate one's views by words of 
mouth or in writing or through audio-visual instrumentalities. It, 
j therefore, includes the right to propagate one’s views through the print 

| media i.c. periodicals, magazines or journals or through any other 

communication channel c.g. the radio and the television. The right 
extends lo the citizen being permitted to use the media to answer the 
f criticism levelled against the view propagated by him. The print media, 
the radio and the liny screen play the role of public educators, so vital to 
the growth ol a healthy democracy. These communication channels are 
j greal purveyors of news and views and make considerable impact on the 

minds of the readers and viewers and are known to mould public opinion 
on vital issues of national importance. Modem communication mediums 
g advance public interest by informing the public of the events and 
developments that have taken place and thereby educating the voters, a 
role considered significant for the vibrant functioning of a democracy. 
Therefore, in any set-up, more so in a democratic set-up like ours, 

19 P, 195 (placita/to h) or Ministry of i&U. Govt, of India v. Cricket Assn, of Bengal. (1995) 2 

fl SCC 16j (separately Icndcrcd) 

20 P 196 para ] 9 of Ministry of f&B. Govt, of India v. Cricket Assn, of Bengal. (1995) 2 SCC 161 
(separately tendered) 

I 

i 
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VII. Mr Aishar Mehta, Additional Solicitor General, for Ihe Union of India (cotiid.) 

dissemination of news and views for popular consumption is a must and 
any attempt to deny the same must he frowned upon unless it falls within 
the mischief of Article 19(2). This freedom must, however, be exercised 
witli circumspection and care must be taken not to trench on the rights of 
other citizens or to jeopardise public interest.” 21 

18. 1 his lion ble Court also further strengthened the concept of freedom 
of speech and expression in the following terms: 

“A constitutional provision is never static, it is ever-evolving and 
ever-changing and, therefore, docs not admit of a narrow, pedantic or 
syllogistic approach. The Constitution-makers employed a broad 
phraseology while drafting the fundamental rights so that they may be 
able to cater to the needs of a changing society. Therefore, constitutional 
provisions must receive a broad interpretation and the scope and ambit of 
such provisions, in particular the fundamental rights, should not be cut 
down by too astute or too restricted an approach, unless the context 
otherwise requires.” 

19. At this juncture, it is necessary to quote the observations of the US 
Supreme CourL in Pacifica case, {438 US 726 (1978)] 22 . In the said 
judgment, the US Supreme Court was dealing with broadcasting through 
television. The US Supreme Court in the year 1978 construed, television, as a 
medium and held that television is a uniquely pervasive presence in the lives 
or most people. More lime is spent watching television than reading. The 
presence of sound and picture in any home makes it an exceptional potent 
medium. It may also be harder to stop children having access to “adult 
material” on television than to pornographic magazines. 

20. Having considered the freedom of speech and expression in the 
context of prim media, namely, newspapers/magazines and cinema and 
television, this lion ble Court was confronted with another dimension of the 
medium raised by the broadcasters claiming "right to broadcast” to be a 
fundamental right under Article 19(l)(a) of the Constitution, 

21. In Ministry of f&li. Govt, of India v. Cricket Assn, of Bengal, 
(1995) 2 SCC. 161, the law on the freedom of speech and expression was 
summarised as under: 

“43. We may now summarise the law on the freedom of speech and 
expression under Article 19(l)(a) as restricted by Article 19(2). The 
freedom of speech and expression includes the right to acquire 
information and to disseminate it. Freedom of speech and expression is 
necessary, for self-expression which is an important means of free 
conscience and self-fulfilment. It enables people to contribute to debates 
on social and moral issues. It is the best way to find the truest model of 

21 Pp. 197-198 of Ministry of I&li, Govt, of Indio v. Cricket Assn, of Bengal, (1995) 2 SCC 161 
(separately icrjdurcd) 

22 P. 210 (pi.icilum/) of Ministry of t&B. Gun. of India i-. Cricket Assn, of Bengal, (1995) 2 SCC 
161 (separately tendered) 
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a anything, since it is only through it that the widest possible range of ideas 
can circulate. Ii )S Ihe only vehicle of political discourse so essential to 
democracy, finally important is the role ii plays in facilitating artistic 
and scholarly endeavours of all sons. The right m communicate, 
theiefoie. includes right to communicate through any media that is 
available whether print or electronic or audio-visual such as 
b advertisement, movie, article, speech, etc. That is why freedom of speech 

and expression includes freedom of the Press. The freedom of ihe Press 
in terms includes the right to circulate and also lo determine the volume 
of such circulation. This freedom includes the freedom lo communicate 
or circulate one’s opinion without interference to as large a population in 
Uie country, as well as abroad, as is possible to reach.” 23 

c , 22 ' Thls Hon ’ blc Courl also considered electronic media as a medium of 

tree speech and expression in the following terms: 

“46. What distinguishes ihe electronic media like the television from 
the print media or other media is that it has both audio and visual appeal 
am! has a more pervasive presence. It has a grealer impact on the minds 
, , vicwcrs a,ld is :i,so more readily accessible to all including 

d c iiWren at home. Unlike the prim media, however, (here is a built-in 
limitation on the use of electronic media because the airwaves are a 
public property and hence are owned or controlled by the Government or 
a central national authority or they are not available on account of the 
scarcity, cosis and competition.” 21 

23. This judgment is also useful lo contend that intermediaries cannot 
e asserl ^‘y right based upon Article 19(1 )(ci) (Sec paras 53-82), 

24. In the aforesaid judgment, this lion'Mis Courl, inier alia, held as 
under: 

“722. Wc, therefore, hold as follows: 

(i) The airwaves or frequencies arc a public property. Their use 

has to be controlled and regulated by a public authority in the 
interests of the public and to prevent the invasion of their rights. 
Since ihe electronic media involves the use of the airwaves, this 
factor creates an inbuilt restriction on its use as in (be case of any 
other public properly. 1 

(ii) The right lo impart and receive information is a species of the 
nghl of freedom of speech and expression guaranteed by Article 
19(1 )(a) ol the Constitution. A citizen has a fundamental right to use 
the best means of imparting and receiving information and as such to 
have an access to telecasting for the purpose. However, this right to 
have an access to telecasting has limitations on account of ihe use of 



23 R 213 (if Ministry of l A 11. Cove of Indin v. Cricket Jjiit. of It envoi (1995) SCC 161 

(separately icmlcrcd) v ' ' 11 

24 P, 213 of Ministry of !&[). Covi. of India v. Cricket Assn, of ttengal (1995) SCC 161 

(Separate v lent nivxn A ' JU1 
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™. MrTVishar Mehta, Additional Solicitor General, for the Union of India (could,) 

the public property, viz., ihc airwaves, involved in the exercise of the 
right and can .be controlled and regulated by the public authority. 
This limitation imposed by the nature of the public property involved 
in the use of the electronic media is in addition to the restrictions 
imposed on the right to freedom of speech and expression under 
Article 19(2) of the Constitution.” 

25. It is important to note that for the first time this Ho'n’blc Court 
introduced the concept of airwaves or frequency being a "public property” 
and recognized the right/power of public authorities to control and regulate 
the same in the interest of public and also to prevent invasion of rights of the 
public. 

26. In the aforesaid decision, B.P. Jcevan Reddy, J. gave a separate but 

concurring judgment and, inter alia, held as under: 

ISO. Iherc may be no difficulty in agreeing that a game of cricket 
like any other sports event provides entertainment — and entertainment 
is a facet, a part, of free speech 25 , subject to the caveat that where speech 
and conduct are joined in a single course of action, the free speech 
values must be balanced against competing societal interests." 

27. In the said concurring judgmcnl, this Hon’ble Court analysed the H 

concept of broadcasting freedom” in the following four facets: u 

(0 Freedom of the broadcast ers; 

(it) Freedom of the listeners/viewcrs to a variety of view and 
plurality of opinion; 

(hi) Rights of the citizens and group of citizens to have access to the 
broadcasting media; and e 

(iv) Right to establish private radio/TV stations. 

28. This Hon’ble Court recognised and accepted reasonable interference 
in such rights in the interest of the audience by way of safeguards by 
imposition of programme standards; 

"176. Broadcasting freedom involves and includes the right of the 
viewers and listeners who retain their interest in Tree speech. Il is on this 1 
basis that the European courts have taken the view that restraints on 
freedom of broadcasters arc justifiable on the very ground of free speech. 

It has been held that freedom of expression includes the right to receive 
information and ideas as well as freedom to imparl them: 

I he free speech interests of viewers and listeners in exposure to 
a wide variety of material can best be safeguarded by the imposition 9 
of programme standards, limiting the freedom of radio and television 
companies. What is important according to this perspective is that the 
broadcasting institutions are free to discharge their responsibilities of 
providing the public with a balanced range of programmes and a 
variety ol views. These free speech goals require positive legislative 


25 Joseph thirsty,, v. Wilson. 96 L Ed 1098 :3-13 US 495 (1952) 
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a provision to prevent the domination of the broadcasting authorities 

by the Government or by private corporations and advertisers, and 
perhaps for securing impartiality 

* * * 

178. I he third facel of broadcasting freedom is the freedom of 
individuals and groups of individuals to have access to broadcasting 
o media to express their views. The first argument in support of this theory 
is that public is entitled to hear range of opinions held by different groups 
so that it can make sensible choices on political and social issues, hi 
particular, these view should be exposed on television, the most 
important contemporary medium. It is indeed the interest of audience 
that justified the imposition of impartiality rules and positive programme 
standards upon the broadcasters. The theoretical foundation for the 
claim for access to broadcasting is that freedom of speech means the 
freedom to communicate effectively to a mass audience which means 
through mass media. This is also the view taken by our Court as pointed 
out supra.” 

d r 29 ‘ His Lordship also accepted that airwaves are public property in the 
following terms: 

J85. It is true that with the advances^n technology, the argument of 
few or limited number of frequencies lias become weak. Now, it is 
claimed that .an unlimited number of frequencies are available. We shall 
assume that it is so. Yet the fact remains that airwaves are public 
e property, and that they are to be utilised to the greatest public good; that 
they cannot be allowed to be monopolised or hijacked by a few 
privileged persons or groups; that granting licence to everyone who asks 
for it would reduce the right to nothing and that such a licensing system 
would end up in creation of oligopolies as the experience in Italy has 
shown—where the limited experiment of permitting private broadcasiing 
f at the local level though not at the national level, has resulted in creation 
of giant media empires and media magnates, a development not 
conducive to free speech right of the citizens.” 

30. On the question of nature of grounds specified in Article 19(2), His 
Lordship observed as under: 

“187. A look at the grounds in clause (2) of Article 19, in the 
interests ol which a law can be made placing reasonable restrictions upon 
ihc freedom of speech and expression goes lo show lhai they are all 
conceived in ihc national interest as well as in the interest of society. The 
first set of grounds viz. the sovereignty and integrity of India, the security 
of the Slate, friendly relations with foreign States and public order are 
grounds rolerable to national interest whereas the second set of grounds 
viz. decency, morality, contempt of court, defamation and incitement to 
offence are conceived in the interest of society. The interconnection and 
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the interdependence of freedom of speech and the slability of society is 
undeniable. They indeed contribute to and promote each other. Freedom ° 
of speech and expression in a democracy ensures that the change desired 
by the people, whether in political, economic or social sphere, is brought 
about peacefully and through law. That change desired by the people can 
be brought about in an orderly, legal and peaceful manner is by itself an 
assurance of .stability and an insurance against violent upheavals which 
are the hallmark of societies ruled by dictatorships, which do not permit b 
this freedom. The stability of, say, the British nation and the periodic 
convulsions witnessed in the dictatorships around the world is ample 
proof of this truism. The converse is equally true. The more stable the 
society is, the more scope it provides for exercise or right of free speech 
and expression. A society which feels secure can and does permit a 
greater latitude than a society whose stability is in constant peril. As c 
observed by Lord Sumner in Bowman v. Secular Society Lid. 26 -. 

"The words, as well as the acts, which lend to endanger society 
differ from time to time in proportion as society is stable or insecure 
in fact, or is believed by its reasonable members to be open to 
assault. In the present day, meetings or processions are held lawful 
which a hundred and lilty years ago would have been deemed ^ 
seditious, and this is not because the law is weaker or has changed, 
but because, the times having changed, society is stronger than 
before— After all, the question whether a given opinion is a danger 
to society is a question of the times and is a question of fact. 1 desire 
to say nothing that would limit the right of society to protect itself by 
process of law from the dangers of the moment, whatever that right e 
may be, but only to say that, experience having proved dangers once 
thought real to be now negligible, and dangers once very possibly 
imminent to have now passed away, there is nothing in the general 
rules as to blasphemy and irrcligion ... which prevents ns from 
varying their application to the particular circumstances of our lime 
in accordance with that experience.’’ / 

IS8. h is for this reason that our Founding Fathers while 
guaranteeing the freedom oT speech and expression provided 
simultaneously that the said right cannot be so exercised as to endanger 
the interest o[ the nation or the interest of the society, as the case may be. 

This is not merely in the interest of nation and society but equally in the 
interest of the freedom of speech and expression itself, the reason being g 
the mutual relevance and interdependence aforesaid.” 

31. Ilis Lordship also analysed the importance and significance of 
television in the modem world (as in 1995) in the following terms: 

192. 1 he importance and significance of television in the modern 
world needs no emphasis. Most people obtain the bulk or their 

26 1917 AC 'IOC: (1916-17) All HR Rep I (IIL) 
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a information on matters of contemporary interest from the broadcasting 
medium. The television is unique in the way in which it intrudes into our 
homes. The combination of picture and voice makes it an irresistibly 
attractive medium of presentation. Cal! it the idiot box or by any other 
pejorative name, it has a tremendous appeal and influence over millions 
of people. Many of them are glued to it for hours on end each day. 
b Television is shaping the food habits, cullural values, social mores and 
what not of the society in a manner no other medium has done so far. 
Younger generation is particularly addicted to it. !t is a powerful 
instrument, which can be used for greater good as also for doing 
immense harm to the society. It depends upon how ii is used. With the 
advance of technology, ihe number or channels available has grown 
c enormously. National borders have become meaningless. The reach of 
some of the major networks is international; they arc not confined to one 
country or one region. It is no longer possible for any government to 
control or manipulate the news, views and information available to its 
people. In a manner of speaking, the technological revolution is forcing 
internationalism upon the world. No nation can remain a fortress or an 
r j island in itself any longer. Without a doubt, this technological revolution 

is presenting new issues, complex in nature — in the words of Burger, 
C.J. complex problems with many hard questions and few easy 
answers”. Broadcasting media by its very nature is differenl from press. 
Airwaves are public property. The fact that a large number of 
frequciicies/diannels are available does not make them anythelcss public 
e properly. It is the obligation of ihc Slate under our consiiiutional system 
to ensure that they are used for public good.” 

32. His Lordship also considered the questions of permitting the private 
broadcasting and held as under: 

“Allowing private broadcasting would be to open the door for 
powerful economic, commercial and political interests, which may not 
/ prove beneficial lo free speech right of the citizens—and certainly so, if 
strict programme controls and other controls are not prescribed. The 
analogy with press is wholly inapt. Above all, airwaves constitute public 
property. While, the freedom guaranteed by Article 19(l)(a) docs include 
the right to receive and impart information, no one can claim the 
fundamental right to do so by using or employing public properly. Only 
g where the statute permits him to use the public properly, then only-—and 

subject to such conditions and restrictions as Ihe law may impose_he 

can use the public property viz. ainvaves. In other words. Article 19(l)(o) 
docs not enable a citizen to imparl his information, views and opinions 
by using the airwaves. He can do so without using the airwaves. It need 
not be emphasised that while broadcasting cannot be effected without 
h using airwaves, receiving the broadcast docs not involve any such use. 
Airwaves, being public property must be utilised to advance public good. 
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Public good lies in ensuring plurality of opinions, views and ideas and 
that would scarcely be served by private broadcasters, who would be and 3 
who are bound to be actuated by profit motive. There is a far greater 
likelihood of these private broadcasters indulging in misinformation, 
disinformation and manipulation of news and views than the 
govern me ill-controlled media, which is at least subject to public and 
parliamentary scrutiny, The experience in Italy, where the Constitutional 
Court allowed private broadcasting at the local level while denying it at ° 
the national level should serve as a lesson; this limited opening has given 
rise to giant media oligopolies as mentioned supra. Even with ihe best of 
programme controls it may prove counterproductive at the present 
juncture ol our development; the implementation machinery in our 
country leaves much to be desired which is shown by the ineffectiveness 
of the several enactments made with the best of the intentions and with C 
most laudable provisions; this is a reality which cannot be ignored. It is 
true that even if private broadcasting is not allowed from Indian soil, 
such stations may spring up on the periphery of or outside our territory, 
catering exclusively to the Indian public. Indeed, some like stations have 
already come into existence. The space, it is said, is saturated with 
communication satellites and that they arc providing and are able to ° 
provide any number of channels and frequencies. More technological 
developments must be in the offing. Bio that cannot be a ground for 
enlarging the scope of Article I9(l)(a). I, may be a factor in favour of 
allowing private r broadcasting—or it may not be. It may also be dial 
Parliament decides lo increase the number of channels under 
Doordnrshan, diversifying them into various fields, commercial, 6 
educational, sports and so on. Or Parliament may decide to permit private 
broadcasting, but Tit does so permit, it should not only keep .in mind the 
experience or the countries where such a course has been permitted but 
also the conditions in this country and the compulsions of technological 
developments and the realities of situations resulting from technological 
developments. We have no doubt in our mind that it will so bear in mind 
the above factors and all other relevant circumstances. We make it clear, 
we are not concerned with matters of policy but with the content of 
At tide 19(l)(a) and we say that while public broadcasting is implicit in 
it, private broadcasting is not. Matters of policy are for Parliament to 
consider and not Tor courts. On account of historical factors, radio and 
television have remained in the hands of the Slate exclusively. Both the 9 
networks have been built up over the years with public funds. They 
represent the wealth and properly of the nation. It may even be said that 
they represent the material resources of the community within the 
meaning of Article 39(b). They may also be said lo be ‘facilities’ within 
Ihe meaning of Article 38. They must be employed consistent with the h 
above articles and consistent with the constitutional policy as adumbrated 
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a in the Preamble to the Constitution and Parts HI and IV. We must 
reiterate that the press whose freedom is implicit in Article I9(l)(«) 
j stands on a different footing. The petitioners—or the potential applicants 

for private broadcasting licences—cannot invoke the analogy of the 
; press. To repeal, airwaves are public property and better remain in 

public bands in the interest of the very freedom of speech and expression 
5 of the citizens of this country." 27 

33. In case of internet, apart from large-scale technological advancement 
during the period between television and internet, the question of use of 
airwaves/spcctntm, which is a public properly, is involved whenever an 

i internet user uses internet through a medium of cell phones, 1-pads and in 

case where V-Sal connection is used. It may be mentioned that “ATM 
c machines” is a “computer network” as defined under Section 2(j } of the Act. 
The entire network of ATMs is connected through V-Sat network usiiia 
! airwaves. Whenever, wifi connections arc available, the net connectivity is 

provided through airwaves only. 

34. In view of the above discussion and the analysis of Section 66-A, the 
submissions are as under: 

d 34.1. The internet as a medium of free speech and expression is totally 
different from print media, television and cinemas and, therefore, the 
threshold ol permissive regulation under Article 19(2) shall have to be 
! different. 

r • 

34.2. 1 lie caution citicd by this Hon’ble Court in Ministry of ]&B, Govs, 
of India v. Cricket Assn, of Bengal in allowing private broadcasting lias now 
i become a reality as each person using internet has now become a “private 

| broadcaster” and docs not need any regulated airwaves or a broadcasting 

i licence from any statutory authority after qualifying for the same based upon 

eligibility criteria. Neither, he nor she is required to follow any regulatory 
; regime of conduct or under any obligation to follow any rules of ethical 

conduct which are applicable on other modes like press and cinematograph. 

. Further, considering the fact that one person (while maintaining his own 

anonymity) can spread whatever he uploads in the borderless virtual world 

w hich can be accessed by trillions of people in a nano second and IhroiiGbottl 

the globe, regulations arc needed in the interest of sovereignly and integrity 

or India, m the interest of security or State, in the interest of friendly relations 
i - Wllh lurci S n Slates, in the interest of public order, in the interest of decency 
J or morality or in relation to defamation or incitement to an offence. 

J 34.3. [he relevant threshold of reasonableness of restriction would differ 

from other mediums to the medium of internet on the following grounds: 

I (0 The reach of print media is restricted to one Slate or at the most 

one country while internet has no boundaries and its reach is global; 

j d 

27 P. 293 or Ministry of l&B. Govt, of India v. Cricket Assn, nf Bengal. 0995) 2 SCC 1G1 
(scpurnicly [endured) 
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00 the recipient of ihe free speech and expression used in a print 
media can only be literate persons while internet can be accessed by ‘ 
[iterate and illiterate both since one click is needed to download an 
objectionable post or a video; 

(to) In case of television serials (except live shows) and movies, 
there is a permitted pre-censorship which ensures right of vi.ewcrs not to 
receive any information which is dangerous to or not in conformity with b 
the social interest. While in the case of internet, no such pre-censorship is 
possible and each individual is publisher, printer, producer, director and 
broadcaster of the content without any statutory regulation; 

(iiO In case of print media or medium of television and films 
whatever is truly recorded can only be published or broadcasted/ 
iclcviscd/viewed. While in case of an internet, morphing of images c 
change of voices and many other technologically advanced methods to 
create serious potential social disorder can be applied. 

(y) By the medium of internet, rumours having a serious potential or 
creating a serious social disorder can be spread to trillions of people 
without any check which is not possible in case or other mediums. 

(i’f) 111 case of mediums like print media, television and films, it is 
broadly not possible to invade privacy or unwilling persons. While in 
case of an internet, it is very easy to invade upon the privacy of any 
individual and thereby violating his right under Article 21 of the 
Constitution of India. 

(in) Ry its very nature, in the mediums like newspaper, magazine, e 
television or a movie, it is not possible to sexually harass someone' 
outrage the modesty of anyone, use unacceptable filthy language and 
evoke communal frenzy which would lead to serious social disorder. 
While in the case of an internet, it is easily possible to do so by a mere 
click of a button without any geographical limitations and almost in all 
cases while ensuring anonymity of the offender. ! 

( w "). By llu2 ver y nalure llle medium, the width and reach of 
internet is manifold as against newspaper and films. The said mediums 
have inbuilt limitations i.e. a person will have to buy/borrow a newspaper 
and/or will have to go to a theatre to watch a movie. For television also 
one needs at least a room where a television is placed and can only watch 
Lhosc channels which lie has subscribed to and that too only at a time 5 
when u is being telecast. While in case of internet a person abusing the 
internet, can commit an offence at any place at the lime of his choice and 
maintaining his anonymity in almost all cases. 

(».v) ln case of other mediums, it is impossible to maintain anonymity 
as a result or which spccch/idea/opinions/films having serious poteniia! h 
° crca,il *S a social disorder never eels generated since its origin is bound 
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g to be known. While in case of an internet mostly its abuse takes place 
under the garb of anonymity which can be unveiled only after thorough 
investigation. ” 

(.v) In case of other mediums like newspapers, television or films, the 
approach is always institutionalised approach governed by industry 
specific ethical norms of self conduct. Each newspaper/magazino/movic 
| b production housc/TV channel will have its own institutionalised policies 
j 111 -house which would generally obviate any possibility of the medium 

being abused. As against that use of internet is solely based upon 
! individualistic approach of each individual without any check, balance or 

| regulatory ethical norms for exercising freedom of speech and expression 

under Article 19(1)(n). 
c 

(xi) In the era limited to print media and cinematograph; or even in 
case of publication through airwaves, the chances of abuse of freedom of 
expression was less due to inherent infrastructural and logistical 
constraints. In the case of said mediums, it was almost impossible for an 
individual to create and publish an abusive content and make it available 
j ^ to trillions of people. Whereas, in the present internet age the said 
infrastructural and logistical constraints have disappeared as any 
individual using even n smart mobile phone or a portable computer 
J device can create and publish abusive material on its own, without 

! seeking help of anyone else and make it available to trillions or people by 

just one click. 

e 35. From the above, it is clear that any statute concerning freedom of 
I speech and expression and the reasonableness of the restrictions- imposed 

under it will have to he considered based upon the medium which is being 
used lor exercising the said Ireedom. From the above evolution of law on the 
said point, it becomes clear that more the reach or the medium, more 
restrictions are lotmd to be not only constitutionally permitted but to have 
f been mandated to protect the freedom of speech and expression itself. In the 
present context, there can be no faster medium having global reach than the 
internet, posing a serious threat of serious public order problems or social 
disintegration in a nano second by a mere click of a button. The freedom of 
speech ami expression can never encompass within its sweep the freedom to 
; convey “information” which arc cither “grossly offensive” or of "menacing 

| g character” as contemplated under Section 66-A(«) or the Act or any 
“information” sent for the purpose of causing “danger", “obstruction”, 
“insult”, “injury”, “criminal intimidation”, “enmity", “hatred” or “ill will” as 
contemplated under Section 66(b) of the Act. 

! 36- T he threshold of -reasonable restrictions diifers based upon the 

medium. Apart from the above-referred Indian judgments which incidentally 
h deal with the question of medium vis-a-vis reasonableness of restriction on 
j fundamental rights, the following judgments of the US Supreme Court deals 
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with the question specifically in the context of the First and Fourteenth 
Amendments. In Metromedia, Inc. v. City of San Diego , (453 US 490 (1981)1 ' 
the US Supreme Court held as under: 

“The uniqueness of each medium of expression has been a frequent 
refrain: see e.g. South-eastern Promotions, Ltd. v. Conrad, 420 US 546, 
420 US 557 (1975) (‘Each medium of expression ... must be assessed for 
First Amendment purposes by standards suited to it, for each may present / 
Us own problems.’); FCC v. Pacifica Foundation, 438 US 726, 438 US 
748 (1978) (‘We have long recognized that each medium of expression 
presents special First Amendment problems.’); Joseph Burstyn Inc v 
Wilson, 343 US 495, 343 US 503 (1952) (’Each method (ends to present 
its own peculiar problems.’)” 

A similar view was taken as far as in the year 1949 by the US Supreme Court c 
in Kovacs v. Cooper, [336 US 77 (1949)]. 

37. As already submilted the terms “annoyance” and “inconvenience” as 
used in Section 66-A {b) refer to "annoyance” and “inconvenience” as 
understood in the parlance of internet usage and accepted internet jargon. 
Causing “annoyance” and/or “inconvenience” as understood linguistically by 
sending "inlormaiion”, while exercising freedom or speech and expression is o 
not a punishable offence under Section 66-A(b) of the Act. It becomes a 
penal act only when any “information” is sent which causes “annoyance” 
and/or “inconvenience” by any other mode other than exercising freedom or 
speech and expression. 

38. So Tar as Section 66-A(c) is concerned, it is elaborately dealt with in 

the submissions earlier tendered and, therefore, not reiterated here. e 

Conclusion 

39. While deciding the constitutional validity of Section 66-A, this 

Hon’ble Court may give an appropriate threshold of reasonableness based 
upon: 

(a) i lie nature of the right alleged to have been infringed; { 

(b) The underlying purpose of the restrictions imposed; 

(e) The extent and urgency of the evil sought to be remedied; 

(d) I he prevailing conditions at the time when the section came to be 
introduced. 

(e) Right of the recipient and others who may be affected by use of 

internet under Article 21 of the Constitution of India. 9 

II. On the question of vagueness to be a ground for 
declaring a provision unconstitutional 

40. It is a settled law that no provision in a statute may be declared 

unconstitutional on an allegation that same is vague if there are no other 
grounds like legislative competence, arbitrariness, etc. h 
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, A 4 ).*!" ** “ ,n,cx ‘ °f new emerging areas of technology and in the context 
Arlic e 10(1) mid Article 10(2) of the European Convention of Human 
K.ghts [which is akin to Articles 19(l)(«) and 19(2) of the Indian 
Constitution) the European Court of Human Rights in Lindon, Otchakovskv- 

l l0C}> nOS ' 2,279/02 36448/02, Section 41, 

CHR 2007-1V , held that whilst certainly in a sialutc is desirable however 
tl may bring with Us excessive rigidity, and on the other hand the law must be 
able to keep pace with changing circumstances. Accordingly, many laws are 
inevitably couched in terms which, to a greater or lesser extent, are vague 
and whose wierpreialion and application arc questions of practice, The 
relevant text of the said judgment reads as under: 

41. I he Court reiterates that a norm cannot be regarded as a ‘law’ 
within the meaning of Articles 10 and 2 unless it is formulated with 
sufficient precision to enable the citizen to regulate his conduct; he must 
be able — if need be with appropriate advice—to foresee, to a degree 
that is reasonable m the circumstances, the consequences which a given 
action may entail. Those consequences need not be foreseeable with 
absolute certainly. Whilst certainty is desirable, it may bring in its train 
excessive rigidity, and the law must be able to keep pace with changing 
circumstances. Accordingly, many laws are inevitably couched in terms 
which, to a greater or lesser extern, arc vague, and whose interpretation 
and application are questions of practice. 

I he Court further reiterates that the scope of the notion of 
loresceabilily depends to a considerable degree on the content of the text 
in issue, the field il is designed to cover, and the number and status of 
those to whom it is addressed. A law may still satisfy the requirement of 
foreseeability even if the person concerned has to take appropriate legal 
advice to assess, to a degree that is reasonable in the circumstances, the 
consequences which a given action may entail. This is particularly true in 
re at ion to persons carrying on a professional activity, who are used to 
having to proceed with a high degree or caution when pursuing their 
occupation. They can on this account be expected to lake special care in 
assessing the risks that such activity entails.” 

42 ‘ Furthermore in England there is a concept or certain words as 
Elephant wards i.e. there are certain tilings which you know only when 
you see tl but you cannot describe it in words. In Aeroiel Ltd v Telco 
Holdings Ltd., (2007) ] All ER 225, 20 the Court observed as under: 

24. Il is clear that a whole range of approaches have been adopted 
over the years both by EPO and national courts. Often they lead or would 
lead to the same result, but the reasoning varies. One is tempted to say 

28 Judgment in .he compilation with heading "Addi.ional Judgments Referred in Note on ,hc 
Q in. si ion nl Vagueness lo be a Ground for Declaring a Provision Unconsiiiuliuna]' 

nu«dnn l r n v' he C ° mrila ' il,n A Vi,h hCa ‘ ,in? f ul *E mcn,s Referred in No.e on .he 

Quest ion of Vagueness lo be a Ground for Declaring a Provision Unconstitutional" 
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that an Article 52(2) exclusion is tike an elephant, you know it when you 
see it, bill you cannot describe it in words. Actually we do not think lhat ‘ 
is right there are likely to be real differences depending on whai the 
right approach is. Billions [euros, pounds or dollars] Hint on it ” 

43. Similar view is taken in Frances Muriel Street v Derbyshire 
Unemployed Workers' Centre , {(2004) 4 All ER 839p where the Court 
observed as under: 

. £ 
54. When I first drafted this judgment J was of the view that in the 

case ol the requirement of ‘in good fail!.’ (1 say nothing in this respect 
about motivation of personal gain because it is not an issue in the 
appeal), such an assessment should not, in my view, be cluttered with 
notions of predominance or degrees of predominance, as suggested by 
public concern and adopted by Mr Donovan as □ "fail-back” submission, c 
In each case the answer one way or the other might be a ‘judicial 
elephant’ emerging from the Tribunal's consideralion or all the evidence. 

considered Ural it could be unhelpful, often unreal when (he 
countervailing considerations are of quite a different nature, and unduly 
prescriptive to introduce into the exercise an explicit formula of the sort 
suggested by public concern that an ulterior motive should only negative d 
good laith when u is so wicked and/or malicious as to be or to approach 
dishonesty and is ibe predominan! motive lor the disclosure.” 

44. It is submitted that Ihcre are certain expressions which have: 

(«) an inbuilt impossibility of being precisely defined; 

{b) the legislative intern is to keep ihem undefined considcrine the 
ever changing technology and the laudable object which it seeks to e 
achieve. 

[(. 8 8«LRT^'^~ hC C,, '" IC " 1,1 

Where the main object and intention of a statute arc clear ii must 
not be reduced to a nullity by the draftsman’s unskillfulness or ignorance t 
of law, except in the case of necessity or the absolute intractability of the 
language used.” 

46. In India, the said question arose in Municipal Committee Amritsar v 

State of Punjab, [(1969) 1 SCC 475p, where this Hon’blc Court held as 
under: 

"3. Validity of the Punjab Cattle Pairs (Regulation) Act, 1968, was 9 
challenged in a group of petitions moved before the High Court ol' 
Punjab by persons interested in holding cattle fairs; Mohincler Singh 

30 Judgment in the compilation with heading ‘Additional Judgments Referred in Note on ,he 
Question of Vagueness to be a Ground for Declaring a Provision Unconstitutional'-. 

31 Pp. J-12 at pp. | & 8 of Compilation of Judgments, Vol. I! ^ 

32 Pp. 13-23 at pp. 16-17 of Compilation of Judgments. Vol. II 
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a Sawhney v. State of PunjabBefore the High Court one of the 
contentions raised by the petitioners was that the provisions of the Act 
were vague and ambiguous’, and on that account the Act ivas ultra 
vires. The Court accepted that contention. The Court observed that there 
was a distinction between a ‘cattle market’ and a ‘cattle fair’ and since no 
definition or cattle fair’ was supplied by the Act, it was left to the 
b executive authorities to determine what a ’cattle fair’ was, and on that 
account “the infirmity went to the root of the matter, and the Act was 
liable to be struck down in its entirely on the ground of vagueness, even 
it some ol its provisions were unexceptionable in themselves.’. 

4. The Slate Legislature then enacted the Punjab Cattle Fairs 
(Regulation) Amendment Act 18 of 1968 which introduced by Section 
c 2(bb) a definition ol the expression ‘cattle fair’ as meaning ’a gathering of 
more than twenty-five persons Tor the purpose of general sale or purchase 
oi cattle fair Officers were appointed by the State Government and they 
issued notifications declaring certain areas as "fair areas'. 

number of petitions were again moved in the High Court of 
Punjab Tor an order declaring invalid the Act as amended. The Hi eh 
d C-onri ol 1 unjab dismissed ihe petitions, upholding the validity of the 
Act;/fchur Singh v. State of Punjab™. The Court in that case held that 
the definition or ‘cattle fair’ was not intended to bring within its compass 
sales by private individuals outside fair areas; ii was intended only to 
apply where in general, people assemble at some place for the purpose or 
nymg and selling cattle and the number of persons exceeds twenty-live 
e and that Act 6 of 1968, as amended by Act 18 of 1968, ’does no! 
contravene the provisions of Articles 19(1)(/) and (g). of ,hc 
Constitution'. 

Ci. Certain persons interested in conducting cattle fairs have filed writ 
petitions in fills Court. Arguments which are common in all the petitions 
may flrsi he considered. 

( ^ U1,able lo accu P 1 [h « argument that since the Hi ah Court of 

J imjab by their judgment in Mohinder Singh Sawhney case struck down 
i e Act, Act 6 ol 1968 had ceased to have any existence in law. and that 
in any event, assuming that, the judgment of the Punjab High Conn in 
Mohinder Singh Sawhney rase did not make the Act non-existent, as 
between the parties in whose favour the order was passed in the earlier 
g pCl, I ,, 1 on > lh * ordcr opiated as res judicata, and on that iicconm ihe 

Act could not be enforced without re-enactment. The High Court of 
Punjab in Mohinder Singh Sawhney case observed ai p. 396: 

m ° 1,r opinion the petitions must succeed on the ground that 
the legislation is vague, uncertain and ambiguous’, 
and also (at p. 394) (hat— 
h 

33 AIR 1968 Punj 391 

34 (1969)71 PI.R2-I 
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... as the infirmity of vagueness goes to the root of the matter, 
legislative enactment has to be struck down as a whole even if some 
of its provisions are unexceptionable in themselves.' 

Dm the rule that an Act of a competent legislature may be ‘struck 
down by the courts on the ground of vagueness is alien to our 
constitutional system. The legislature of the State of Punjab was 
compelcn 1 to enact legislation in respect or ‘fairs’, vide EnltV 28 of List 
II of the Seventh Schedule to the Constitution. A law may be declared 
invalid by the superior courts in India if the legislature has no power to 
cnael the law or that the law violates any of the fundamental rights 
guaranteed in Part III of the Constitution or is inconsistent with any 
constitutional provision, but not on the ground that it is vague. It is true 
that in Connolly v. General Construction Co. 35 , it was held by ihe 
Supreme Court of the United Stales of America that: 

‘A statute which either forbids or requires the doing of an act in 
terms so vague that men of common intelligence must necessarily 
guess at its meaning and differ as to its application violates the first 
essential of due process of law.' 

But Ihe rule enunciated by the American courts has no application 
under our constitutional set-up. The rule is regarded as an essential of the 
lie process clauses incorporated in the American Constitution by the 
5th and the 14th Amendments. The courts in India have no authority to 
declare a statute invalid on the ground that it violates the ‘due process of 
law . Under our Constitution, the test of due process of law cannot be 
applied to statutes enacted by Parliament or the Stale Legislatures This 
Court has definitely ruled that the doctrine or due process of law has no 
place m our constitutional sysiem. A.K. Gopalan v. State of Madras*** 
Kama, C.J., observed (SCR at p. 120): 

There is considerable authority for the statement that the courts 
arc not at liberty to declare an Act void because in their opinion it is 
opposed to a spirit supposed to pervade the Constitution but not 
expressed in words ... it is only in express constitutional provisions 
limiting legislative power and controlling the temporary will of a 
majority by a permanent and paramount law settled by the deliberate 
wisdom of the nation that one can find a safe and solid ground for the 
authority of courts of justice to declare void any legislative 
enactment.’ 


a 


b 


c 


d 


e 


I 


The order made by ihe High Court in Mohinder Singh Sawhney case, 
sinking down ihe Aci was passed on ihe assumption that the validity of 
the Act was liable to be adjudged by the test or ‘due process of law’. The 
Court was plainly in error in so assuming. We are also unable to hold dial 
the previous decision operates as res judicata even in favour of (he 
petitioners in whose petitions an order was made by (he High Court in 


9 


35 701. lid 322 : 269 US 3S5 (1926) 

36 AIR 1950 SC 27 : 1950 SCR S8 
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the first group of petitions. The effect of that decision was only that the 
Act was in law. non-existent, so long as there was no definition of the 
expression ‘cattle fair’ in ihe Act. Thai defect has been remedied by 
Punjab Act 18 of 1968. 

S. We may hasten lo observe that wc arc unable to agree that the Act 
as originally enacted was unenforceable even on the ground of 
vagueness. It is true that the expression ‘cattle fair 1 was not dfefined in the 
Act. The legislature when it did not furnish the definition of the 
expression cattle lair’ must be deemed to have used the expression in its 
ordinary signification, as meaning a periodical concourse of buyers and 
sellers in a place generally for sale and purchase of cattle at limes or on 
occasions ordained by custom.” 

, j 4? r,T!? C f aitl j ud 8 mcnt came to be considered in K.A. Abbas v. Union of 
India, [(1970) 2 SCC 780] 37 . The Constitution Bench analysed the concept of 
vagueness to be a ground or declaring a provision to be unconstitutional in 
the iollowing terms: 


40 It would appear from this that censorship of films, their 
classification according to age groups and their suitability for 
unrestricted exhibition with or without excisions is regarded as a valid 
exercise of power in the interests of public morality, decency, etc. This is 
not lo be construed as necessarily offending the freedom of speech and 
expression This has. however, happened in the United States and 

dUU r >n n' aS Jl,S,icC Doll S i:,s s:,id >n his ToROre Lin v Lean res 
( J3J), have Hie flavour of due process rather than what was conceived 
as the purpose ol the First Amendment. This is because social interest of 
Ihe people override individual freedom. Whether we regard the stale as 
Ihe parens patriae or as guardian and promoter of general welfare we 
have to concede, that these restraints on iibcriy may be justified bv their 
absolute necessity and clear purpose. Social interests lake in not only the 
interests or the community but also individual interests which cannot be 
ignored A balance has therefore to be struck between the rival claims by 
reconciling them. The larger interests of the community require the 
formulation of policies and regulations to combat dishonesty, corruption 
gambling, vice and other things of immoral tendency and things which 
affect the security of the State and the preservation of public order and 
tranquillity. As Ahrens said the question calls for a good philosophical 

compass and strict logical methods. 

41. With this preliminary discussion wc say that censorship in India 
(and pre-censorship is not different in quality) has frill justification in the 
held of the exhibition of cinema firms. We need not generalise about 
other forms or speech and expression here Rir each such fundamental 
right has a diluent content and importance. The censorship imposed on 
the making and exhibition of films is in the interests of society. If the 


37 Pp. 103-200 al pp. 121-23 of Compilation of Judgments. Vul. I| 
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regulations venture into something which goes beyond this legitimate 
opening lo restrictions, they can be questioned on the ground that a 
legitimate power is being abused. We hold, therefore, that censorship of 
films including prior restraint is justified under our Constitution. 

42. This brings us to the next questions: how far can these 
restrictions go? and how arc they to be imposed? This leads to an 
examination of the provisions contained in Section 5-B(2). That 
provision authorises the Central Government lo issue such directions as it 
may think fit setting out the principles which shall guide the authority 
competent to grant certificates under the Act in sanctioning films for 
public exhibition. 


43. The first question raised before us is that the legislature has not 
indicated any guidance lo the Central Government. Wc do not think that 
ih.s is a fair reading of the section as a whole. The first sub-section states 
the principles and read with the second clause of the nineteenth article ii 
is quite clearly indicated that the copies or films or their content should 
not offend certain matters there set down. The Centra! Government in 
dealing with the problem of censorship will have to bear in mind those 
principles and they will be the philosophical compass and the logical 
methods or Ahrens. Of course. Parliament can adopt the directions and 
pul them in schedule to the Act (and that may still be done), it cannot be 
said that there is any delegation of legislative function. IT Parliament 
made a law giving power to close certain roads for certain vehicular 
tralfic at staled limes to be determined by the executive authorities and 
they made regulations in the exercise of that power, it cannot for a 
moment be argued that this is insufficient to take away the right of 
locomotion. Or course, everything may be done by legislation but it is 
not necessary to do so if the policy underlying regulations is clearly 
indicated, [he Central Government’s regulations are there for 
consideration in the light of the guaranteed firccdom and if they offend 
substantially against that freedom, they may be struck down. But as they 
stand they cannot be challenged on the ground that any recondite theory 
ol law-making or a critical approach to the separation of powers is 
inlmiged. We are accordingly of the opinion that Section 5-B(2) cannot 
be challenged on this ground, 

48. This brings us to the manner or the exercise of control and restriction 
by (he directions, lien: the argument is that most of the regulations are vague 
and further that they leave no scope for the exercise of creative genius in the 
Jteid of art. Tins poses the first question before its whether the ‘void for 
vagueness doctrine is applicable. Reliance in this connection is placed on 
Municipal Committee, Amritsar v. State of Punjab™. In that case a Division 
Bench of this Court lays down that an Indian Act cannot be declared invalid 


38 (1969) I SCC 475 
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a on l ^ c Sr° u,, d Ihnl it violates the due process clause or that it is vague. Shah 
J., speaking for the Division Dench, observes: 

... the rule lhai an Act of a competent legislature maybe “struck 
down" by the courts on the ground of vagueness is alien to our 
constitutional system. The legislature of lhe Stale of Punjab was 
competent to enact legislation in respect of “fairs”, vide Emry 28 of 
b Llsl 11 °f VIIlh Schedule lo the Constitution. A law may be 

declared invalid by the superior courts in India if the legislature has 
no power to enact the law or that the law violates any of the 
fundamental rights guaranteed in Part III of the Constitution or is 
inconsistent with any constitutional provision, but not on the ground 
that it is vague.' 

The learned Judge refers to the practice of the Supreme Court of the 
United States in Connolly v. General Construction Co. 39 where it was 
observed : 

A statute which cither forbids or requires the doing of an acl in 
terms so vague that men of common intelligence must necessarily 
guess .at its meaning and differ as to its application violates the first 
essential of due process of law.’ 

The learned Judge observes in relation to this as follows: 

‘But the rule enunciated by the American courts has no 
application under our constitutional set-up. This rule is regarded as 
an essential of the “due process clause” incorporated in the American 
Constitution by the 5th and 14th Amendments. The courts in India 
have no authority to declare a statute invalid on the ground that it 
violates “the tine process of law". Under our Constitution, the test of 
due process of law cannot be applied to the statutes elected by 

Parliament or the Stale Legislature.' 

Relying on lhe observations of Kania. C.J., in A.K. Gopalan v. State of 
Madras to the effect that a law cannot be declared void because it is 
opposed to the spirit supposed lo pervade the Constitution but not 
expressed in words, the conclusion above set out is reiterated. The 
learned Judge, however, adds that the words 'cattle fair' in act there 
considered, arc sufficiently clear and there is no vagueness. 

45. These observations which are clearly obiter are apt to be too 
generally applied and need lo be explained. While it is true that the 
principles evolved by the Supreme Court of the United States of America 
in the application of the Fourteenth Amendment were eschewed in our 
Constitution and instead the limits of restrictions on each fundamental 
right were indicated in the clauses thui follow ihe first clause or the 
nineteenth article, it cannot he said as an absolute principle that no law 
will be considered bad for sheer vagueness. There is ample authority for 
the proposition that a law affecting fundamental rights may be so 


39 70 L Ed 322 :269 US 385 (1926) 

40 AIR 1950 SC 27 : 1950SCR 88 
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considered. A very pertinent example is to be found in Stare of M P v 
BalJeo Prasad 4 ' where the Central Provinces and Bcrar Goonda* Act 
U46 was declared void for uncertainty. The condition for the application 
of Sections A and 4-A was that the person sought to be proceeded against 
must be a Goonda but the definition or Goonda in the Act indicated no 
tests for deciding which person fell within the definition. The provisions 
were therefore held to be uncertain and vague. 

46. 'I he real rule is that if a law is vague or appears to be so the 
court must try to construe it, as far as may be, and km gauge permit’,inn 
the construction sought to be placed on it, must be in accordance with 
the intention of the legislature. Thus, if the law is open to diverse 
construct,on, that construction which accords best with the intention of 
the legislature and advances the purpose of legislation, is to be preferred 
Where however the law admits of no such construction and the persons 
applying u are in a boundless sea of uncertainty and the law prime, facie 
takes away a guaranteed freedom, the law must be held to offend the 
Constitution as was done in the case of the Goonda Act. This is not 
application of the doctrine of due process. The invalidity arises from the 
probahthty of the misuse of the law to the detriment of the individual, ir 
possible, the Court instead of striking down the law may ilseir draw the 
line or demarcation where possible but this effort should be sparingly 
made and only m the clearest of cases. 

R,m 4 h'i, ni l' , "u" OI L ltl n n came l ’P for consideration before the Constitution 

271] 12 by h ' S H ° n b <i CoUr ‘ 1,1 A K Roy v - Uuion °f h,eiia > 1(1982) I SCC 

" 6L [ n 'linking these submissions counsel seem to us to have 
overstated their case by adopting an unrealistic attitude. It is true that 
the vagueness and the consequent uncertainty of a law of preventive 
detention bears upon the unreasonableness of that law as much as the 
uncertainty of a punitive law like the Penal Code does. A person cannot 
be deprived ol his liberty by a law which is nebulous and uncertain in its 
dim non and application. Bui in considering the question whether the 
expressions aforesaid which are used in Section 3 of the Act are of that 
character, we must have regard to the consideration whether the concepts 
embodied in those expressions are at all capable of a precise definition 
Ihe fact that some defmmon or the other can be formulated of an 
expression does no, mean that the definition can necessarily give 
ceriaimy u, that expression. The British Parliament has defined the term < 
terrorism m Section 28 of the Act or 1973 to mean ‘the use of violence ' 
or political ends . which, by definition, includes 'any use of violence for 
, c P» ,r P<w« ol putting the public or any section of the public in fear’. The 
phrase political ends’ is itself of an uncertain character and comprehends 
within its scope a variety of nebulous situations. Similarly, the definitions 

41 AIR 1961 SC 293 f 

42 Pp, 24-102 at pp. 70-73 of Compilation of Judgments. Vol. II 
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contained in Section 8(3) of the Jammu and Kashmir Act, 1978 
themselves depend upon the meaning of concepts like ‘overawe the 
Government . The formulation of definitions cannot be a panacea to the 
evil of vagueness and uncertainty. Wc do not, of course, suggest ihat the 
egislaturc shou d not attempt to define or at least to indicate the contours 
of expressions by the use of which pcopie arc sought to be deprived of 
the,r liberty. Ihc impossibility of framing a definition with mathematical 
precision cannot either justify the use of vague expressions or the total 
1 allure to frame any definition at all which can furnish, by its 
incluMvcncss at least, a safe guideline for understanding the meaning of 
the expressions used by the legislature. But the point to note is that there 
are expressions which inherently comprehend such an infinite variety of 
situations that definitions . instead of lending to them a definite met,nine 
can only succeed either m robbing them of their intended amplitude or 'in 
making ,, necessary to frame further definitions of the terms defined Acts 
prejudicial to the ‘defence of India \ ‘security of India \ ‘security of the 
State , and -relations of India with foreign powers’are concepts of that 
nature which are difficult to encase within the strai/jacket of a definition 
If it is permissible to the legislature to enact laws of preventive detention 
a certain amount of minimal latitude has to be conceded to it in order to 
make those laws effective. That we consider to be a realistic approach to 
the situation. An administrator acting bona fide, ora court faced with the 
question as to whether certain acts fall within the mischief of the 
aforesaid expressions used in Section 3, will be able to find an 
acceptable answer either way. In other words, though an expression may 
appear in cold print to be vague and uncertain, it may not be difficult to 
appb' " to life s praciical realities. This process undoubtedly involves the 
possibility of error but then, there is hardly any area of adjudicative 
process which does not involve that possibility 

62. The requirement that crimes must be defined with appropriate 
deliniieiiess is regarded as a fundamental concept in criminal law and 
must now be regarded as a pervading theme of our Constitution since the 
decision m Maneka Gandhi « The underlying principle is dial every 
person is entitled to be informed as to what the Stale commands or 
forbids and that the life and liberty of a person cannot be pm in peril on 
an ambiguity. However, even in Ihc domain of criminal law, the processes 
or which can result in the taking away of lire itself, no more than a 
reasonable degree or certainty has to be accepted as a Tact. Neither the 
criminal law nor the Constitution requires the application of impossible 
standards and therefore, what is expected is that the language of the law 
must contain an adequate warning of the conduct which may fall within 
the proscribed area, when measured by common understanding. In 
criminal law, the legislature frequently uses vague expressions like ‘bring 
into hatred or contempt’, or ‘maintenance of harmony between different 

43 Maneka Gandhi v. Union of India, (1978) 1 SCC 248 
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religious groups’, or ‘likely lo cause disharmony or ... hatred or ill will’ 
or annoyance to the public’ (see Sections 124-A, 153-A(1 )(6) 1ST 

SSS? -n- 

tfficult define, do not elude a just application to practical situations 
I be use of language carries with it (he inconvenience i»r the 
imperfectioils of language. 

. 63 ‘ Wc scc lhal the concepts aforesaid, namely, ‘defence of India* 

security ot India , ‘secunly of die Slate* and ‘relations of India with 
loreign powers , which are mentioned in Section 3 of Ibe Act, are not of 
any great certainty or definiteness. Bui in the very nature of things they 
are difficult to define. We cannot therefore strike down these provisions 
of Section 3 of the Act on the ground of their vagueness and uncertainly 
We must, however utter a word of caution that since the concepts arc not 
defined, undoubtedly because they arc not capable or a precise definition 
courts must strive to give to those concepts a narrower construction than 
what the literal words suggest. While construing laws or preventive 
detention like the National Security Act, care must be taken to restrict 
thcr application to as few situations as possible. Indeed, that can well be 
the unstated premise for upholding the constitutionality of clauses like 
those in Section 3, which are fraught with grave consequences lo 
personal liberty, if construed liberally.” 

50. There appears to be no deviation from the said view so fin. 

51. Furthermore, expressions used in Section 66-A are not ihu 
expressions which arc alien to Indian sysie.n oHaw and arc round i„ various 
penal provisions under the Indian Penal Code as well as the Criminal 

roculurc Code. I he delails or such provisions in a tabular form 
reproduced hereunder: 


:ire 



Word 

i IPC 

CrPC 

1. 

Annoyance 

182, 188.209.268,294, 350, 
441,510 

144 | 

i_2._ 

Inconvenience 

i 

284, 299.384 

! * 
i 

Danger 

102, 105, 188, 268, 283. 284^ 
285, 286, 287, 288, 289, 364 
367.498-A 

133,137,142,144,338 

1 

; ‘t. 

Obstruction 

188, 224, 225, 225-B. 26iP 
283. 339 

i33 ; 

5. 

Insuli 

228, 295. 295-A, 297, 441, 
504, 509 

260, 348 _ 


Injury 

44, 90, 166, 167, 182, 188, 1 
189, 190,211,218, 268 279 ! 
280, 283 

37, 125, 130, 133, 142, 144. 
152, 174, 220 (Explanation) 
330, 335, 338, 339 357 

7. 

-- 

Criminal 

intimidation 

366,503,506. 

106, 108,211 (Explanation) 
260, 456 

8. 

Enmity, hatred 
or ill will 

124-A, 153-A, 153-B, 505(2) 1 


m 
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a 52. It may be true that wherever penal provisions in IPC or CrPC use the 
above-referred expressions there are certain qualifications used by the 
legislature. However, there are some provisions where the expressions are 
used without any qualifications. In the said provisions the offence is causing 
obstruction, annoyance or injury, etc. it is only the different medium or mode 
through which it is caused is provided in different sections. The said sections 
^ are as under: 


i 

Word 

IPC 1 

U- 

Annoyance 

'182, 188,209,268,294,350,441 510 

1-^- 

Danger 

283.285,286, 287 

3 . 

Obstruction 

188 

4 . 

Insult 

441.504 

5 . 

Injury 

44, 90. 166, 167, 182, 188, 189, 190, 211 ?18 



268. 279,280, 283 

6. 

Criminal intimidation 

503 

ll- 

Enmity, hatred or ill wil] 

124-A . 


S3. Further this Hon'We Court has considered certain expressions and 
has accepted that they are incapable of any precise definition. A list of the 
said expressions is provided hercinbclow for convenience of this Hoifblc 
Court: 


SI. 

No. 

Judgment 

1 

Word 

j 1 - 

(2006) 4 SCC 558 at paras 56-58 

Naveeii Kohii v. Neelu Kohii 

•‘Cruelty" - 

: appearing in the Hindu Marriage 
Act, 1955 — Section 13(1 Vr-fl) 

! 2. 
i 

(2005) 8 SCC 351 at para 15 

MM. Malhoira v. Union of India 

“Misconduct” 

! 3 ■ 

(2012) 4 SCC 407 at paras 8-15 

Ravi Yashwant Bhoir v. Collector 

"Misconduct” 

“Disgraceful Conduct" 1 

4. 

(2012) 5 SCC 342 at paras 15. 22. 23 
Marvel Marlins v. M. Printer 

"Fiduciary capacity” 


which was not defined in Section ! 

i 


4,Benami Transactions 
(Prohibition) Act, 1988 1 

5. 

(2004) 4 SCC 622 

Modim Singh v. State of Bihar 

“Terrorism" 

which was not defined under 


.. 

TADA 

6. 

(2008) 16 SCC 109 at para 5 

Hari Singh Gond v. Stale ofM.P. 

“Insanity" 

7. 

3 

(2014) 3 SCC 210 at para 14 

San jay Venna v. Haryana Roadways 

Exceptional and extraordinary 

circumstances” i 
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(2015) 5 SCC 


a. 

(2012) 9 SCC 460 at para 16 

Amit Kapoor v. Ramesh Chander 

-- 

“Inherent jurisdiction”, “to 
prevent abuse of process" and "to 
secure the ends of justice” 
appearing in IPC/CrPC 

9. 

i 

(2010) 5 SCC 246 al paras 23-26 

Zameer Ahmed Laiifur R eh man Sheikh v. 
Slate of Maharashtra 

“Insurgency" 

! io. 

(2011)11 SCC 347 at para 15 

Rani Singh v. Central Bureau of Narcotics 

“Possession" 

used in Section 8 r/w Section 1 8 ! 

j 

1 

i 

of the Narcotic Drugs and 
Psychotropic Substances Act, 

1985 

1 IL 

i 

(2005) 6 SCC 1 at para 11 
j Jacob Mathew v. Stale of Punjab 

“Negligence" j 

| 12. 

' - 

(2003) 5 SCC 315 at para 9 

Kumar v. Siiresli Kumar Malhatra 

“Special circumstances" 

i I*- 

(2004) 3 SCC 297 at paras 21-25 

National Insurance Co. Ltd. v. Swaran 
Singh 

“Accident" 1 

! 

14. 

(1962) 3 SCR 49 

Corpn. of Calcutta v. Padma Debi 

-i 

'‘Reasonably* 1 j 

\ 15. 

j 

l 

i_ 

(2003) 7 SCC 389, para 8 

Stale ofM.P.v. Kedia Leather & Liquor 

Ltd. 

"Nuisance” 

1 

i 16. 

-- - 

(2004) i 2 SCC 770 at para 89 

Connitr. of Police v. Acharya 
Jagadishwurannnda A vodhuto 

' -- i 

"Religion" 

17. 

(2003) 9 SCC 193 

State v. Ruhr ant Singh 

“Department" \ 

18. 

1989 Snpp (2) SCC 52 

Jiyajeerao Colton Mills Ltd. v. M.P. 
lilectricity Board 

“Regulate" 

, 19. 

• 

(1994) 3 SCC 1 at 28 

S.R. Botnmai. v. Union of India 

“Secular" 

1 20. j 

1992 Supp (3) SCC 217 at paras 793-795 
Indra Sawhney v. Union of India 

"Casic" 

i 

21. 

1995 Supp (4) SCC 469 at 18 

Stale of Karnataka v. Appa Bale Ingale 

‘Untouchabilily’ 

22. 

(1974) I SCC <383 at para 11 

Municipal Council, Tirupalhi v. Tirunicflcii 
Tint path i Devasthonam 

“Choultries" 

23. j 

j 

(1964) 1 SCR 809 ! 

K.M. Shaninugani v. S.R. l/S. (P) Ltd. 

“Error of law and error of fact" 
and “Error of law apparent on the ! 
face of the record" 


1 d 


e 
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, [~24. (1962) 2 SCR 2d ,,-—7-— -- 

1 ! ... .... , Attempt to commit an offence" . 

j _ Abh ayana nd M ishrn v. State o f liihar ; i 

! 25. (1951) 2 SCR U25~ ’ ‘ i -; 

1_._ Angurbola Midlick v. Debabraui Muilick I 

i 26. (1982) 3 SCC 235 . j “-' 

People s Union for Democratic Rights v. I j 

_ Union of India j 

27 ■ “ C ur" a ° r J ud §™enLs this Hon : bHCW hatThcidTh^Vo^'^bl t<P 

■ rCS , * P“ b,IC P ur P^ s e , “natural justice", "employer and employee” i 
- pnncip lcof just and equ itable” clause are incapable of precise defini ng ,. ] 

54. Furthermore, in a catena of judgment this Hon’ble Court held that 
expression public interest”, like “public purpose”, is not capable of 
any precise definition. 

55. Similarly, this Hon’bie Court has again held in a series of judgments 
that the phrase natural justice” is also not capable of a precise definition. 

56. Likewise, this Hon’ble Court has also held that words “employer and 
employee must necessarily vary form business to business and is by its verv 
nature incapable of precise definition. ... 

57 Also this Hon’ble Court has held that the principle of "just and 
equitable clause bailies a precise definition. It must rest with the judicial 
discretion oi the court depending upon the facts and circumstances of each 

CflSC. 

HI. On Application of Millers Obscenity Test and Strict Scrutiny 
l est to test the vires of Section 66-A of the IT Act 

„ 58 ; 11 Z rcs Pf ctflll| y submitted that while contending that I he words 

grossly oflensive appearing in Section 66-A are vague, sufficient reliance 
was placed by the petitioner in WP (C) No. 23 of 2013, on the judgments 
rendered by the US courts in the following cases: 

(1997)‘ 1 ?”°’ A ” 0niey Se>,eral of Uni,ed Sla!es v - A(J CL, 521 US 844 

(ii) Ashcroft v. American Civil Liberties Union, 542 US 656 ’ 5 ; and 
(w) ACLU v. Mukasey, 534 F 3d 181 10 

59. It is submitted that the said judgments were referred because a 
similarly worded phrase “patently offensive” used in Section 223(rf) of !he 
Communication Decency Act (CDA) and Section 231(a)(1) of I ho Child 
Online Protection Ac. (COPA) was held to be vague and overly broad. 
Accordingly, U was sought to be argued that by applying the test referred to 
m the said judgments i.c. “relevant community standard test", the words 


14 Pp. 11-1-168 Vo], IV of Compilalion 

45 Pp. l6<J-204 Vol. IVofCompilation 

46 Pp. 205-230 Vol. IV ofCompilaiion 
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grossly offensive” appearing in Section 66-A would also have to be held as 
vague and overly broad and hence liable lo be struck down. 3 

60 It is respectfully submitted that reliance on the said judgments lo test 
ihe validity of the Section 66-A is completely misplaced. § ,CM 

.he com“n bmi '' Cd y ? C,i0 " 223W ° rCDA and 231(a)(1) of 

™ C01A (js impugned in !hc sa ,d cases) were mauled lo prolau. Ihe minor, 

Irom gaming access to pornographic material available on cyberspace Thus b 

“ohsr y 1 -T" ■ SU ^ SlanCe ‘ he said sec 'i°ns covered only a limited field of 

“MnSr’I*? i™ f CC .° rd,ngly the rclevam "community standard test” i.e. 
Millers Test which governs that limited field in US was applied. 

fifi A 62 n', f°T VC ? ^ ° PP0SCd t0 ' hC C ° mexL ° f lhe said .lodgments. Section 
66-A not only places reslnclton on mere obscene material but also places a 

restriction on other "information” in the interests of the sovereignty and C 
integrity of India, in the interest of the security of the State, in the interest of 
the fnendly relations with foreign States, in the interest of the public order 
and m relation to defamation and incitement to an offence. 

63. Thus, in view thereof, it is respectfully submitted that the vagueness 
challenge to Section 66-A cannot be determined solely on the basis of Millers d 
Obsccii ity lest (as applicable in US) which has a limited or no application in 
Indm. Accordingly, for this reason alone, the said judgments are not relevant 

to adjudicate the controversy raised in the present batch or petitions. 

64. Without prejudice to the above, it is submitted that even following the 
£2“ s,a |! Jards . rcs'riction on freedom of speech and expression can be 
placed inter alia on the following grounds and in the following manner: 

(') Fighting words and [me threats 
(n) Content-based restrictions 
(iii) Prior restraint 
(iy) Forum doctrine 

(v) lime, place, and manner restrictions 

bv ,nn J IUI ’a ^ ““ VaMdily ° f ScC,ion 66 ’ A ' in ils emirety, has to he tested 
by - PP y.ng American standards then all the aforesaid tests are required to be 
applied and not the limited tests applied in above judgments. 

66. Even otherwise, the American standards of obscenity, as applied in 

TcniT deal,n i Wkh Scc,ion 223 ^> of CDA and Section 
L. lex I, s nh ’ n‘ a ? IK | l """* mU(mdix a PP ,ied in Indian 
^^e nt- I 1,1 US crcali,,s ' distributing and receiving 

to h' y r P r m ‘ a P° m °S r:i P h y between consenting adults is held 

vhi, h‘^ ‘ K SpeCCh nnd CX P r “ sio ' 1 Protected by the First Amendment, 

which can never be a protected freedom in the Indian context. 


e 


47 Pp. 65-S9 a 77 V 0 |. IV of Compilation 
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. .f 7 ' 1 * " Submll * d that in one of the first landmark judgments rendered 

by the US Supreme Court in Roth 4 *, it was held that generally obscenity was 
noi a protected speech under the First Amendment. However, it carved out a 
distinction between obscenity and sex, to hold that only such sexually 
explicit (obscene) material which deals with sex in a manner appealing to 
prurient .merest was not protected under the First Amendment. Whereas 
portrayal ol sex, in art, literature and scicmilic works, was constitutionally 
protected freedom of speech and press. The relevant paras of the said 
judgment are quoted hereinbelow for ready reference of this Hon'blc Court: 

At the time of the adoption of the First Amendment, obscenity law 
was not as fully developed as libel law, but there is sufficiently 
contemporaneous evtdence to show that obscenity, too, was outside the 
protection intended for speech and press. (P. 26) 


d 


e 


f 


9 


However, sex and obscenity arc not synonymous. Obscene material 
is material which deals with sex in a manner appealing to prurient 
interest. Hie portrayal of sex, c.g., in art, literature and scientific works 
is not in itself sufficient reason to deny material the constitutional 
prolecLion of freedom of speech and press. 1 ’ (Pp. 27 -28) 

68. Thereafter, the struggle of US Congress to prohibit distribution and 
possession of pornographic material was further abridged when the US 

?s7noAm t .” , ^,Tl akin8 fhrOUSh Marsha,l > J ’ Hanley v. Georgia, 394 US 
557 (196)) held that the statute, insofar as it made mere private possession 

oJ obscene matter a crime, was unconstitutional under the First and 
Fourteenth Amendments. In a concurring opinion by Black, J. it was-held that 
mere possession or reading matter or movie film, whether labelled as obscene 
or not cannot be made a crime by a Stale without violating the First and 
Fourteenth Amendments. 


" lllI ! y ' ,hC US Suprcn,c Cmirl 1,1 Miller v. California,. 4 ] 3 US 13 
( 72) , while defining the standards which must be used to identify 

obscene material which the State may regulate without infringing on the First 

Amendment rights of the citizen held that: 

"Wc emphasize that it is not our function to propose regulatory 
sc ernes for the States. That must await their concrete legislative efforts 
It is possible, however, to give a few plain examples of what a Stale 
statute could define for regulation under Part (b) or the standard 
announced in this opinion, supra: 

( fl ) Pa(em| y offensive representations or descriptions or ultimate 
sexual acts, normal or perverted, actual or simulated. 


h 48 Hath v. United Suites, 354 US Aid (1957) — (Pp. 13-11 Vol. IV of compilation) 

49 Pp, 52-64 ol VoJ. IV of Compilation 

50 Pp, 65-89 Vol. IV of Compilation 
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(b) Patently offensive representations or descriptions of 
rcnitals”(p 1 78) XCrC,0ry fllnC[it>nS ' ^ lcwd exhibilion of the ‘ 
70. The US Supreme Court further held that: 

n - “ Scx ; '" dnudity ma y " OI bc exploited without limit by films or 
fh ,tC ri ° r H S ° ld ^ P,aCCS ° f Pl ' blic “ccommodatio/any more 

mihfie nl.r X “11 Y - Ca ° be exhibilcd or sold without limit in such t 
defrrinr r A a i mimrT,um > P^ent, patently offensive depiction or 
description or sexual conduct must have serious literary, artisiicl^poliiical, 
cien ific value to merit First Amendment protection. (P. 78) 

* * * 

Under the holdings announced today, no one will bc subject to 
prosecution Tor the sale or exposure of obscene materials unless these c 
materials. depict or describe patently offensive 'hard core’ sexual conduct 
specifically defined by the regulating State law, as written or construed.” 

«. 7L Fl '! lhCr ’ m r ,he CHnlcxl °l Hit-* contemporary standard lest, the US 
Supreme Court refused to lay down any uniform national standards of 
precisely whal appeals to the "prurient interest” or would be patently w 
offensive mul held as under: ^ ^ 

"Under a national Constitution, fundamental First Amendment 
lutmaltons cm the powers of the States do not-vary from community to 
community, but this does not mean that there are, or should or can he 
ixe , uni orm national standards of precisely what appeals to the 
prunent .merest' or is ‘patently offensive' These « cssemia^ e 
questions of fact and our nation is simply too big and too diverse for this 
Court to reasonably expect that such standards could be articulated for all 
50 States in a single formulation, even assuming the prerequisite 
consensus exists. When triers of fact are asked to decide whether fihe 
average person, applying contemporary community standards' would 
consider certain materials ‘prurient' it would be unrealistic to require that / 
lie answer be based on some abstract formulation. The adversary system 

lv,fh f JUm ,7 !lS lhe . USl ’ aI l,ltirnalc fi,cl fil,tJcrs in criminal prosecutions,’ 
has historically permuted triers or fact to draw on the standards of their 

community, guided always by limiting instructions on the law. To require 
.' Slate to structure obscenity proceedings around evidence or a national 
community standard’ would be an exercise in futility." g 

U ‘ S r ^ PUCl 7 My s " bmiUcd ,1,al lhe above scries of judgments 
i- ‘ h , L ; S Sl, P rc ™° Couri havc conferred a licence to US citizens to produce 
distribute and sell sexually explicit material with a distinction that only the 
Mtdpaiciiily offensive "hard core" sexual conduct specifically defined by the 
egulaling State law would not get the protection or the First Amendment 
However, in contrast there is complete prohibition in producing, distribution h 
and sale ol sexually explicit material and pornography in India and the same 


! 
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3 In h baQne u AS f UCh ' hC “ rdeVam c ™ ni ‘y ^andard” applicable 

tn US cannot be at all made applicable in the Indian social context. ? 

bv the e , XperiGnCC Sh ° ws lhat even distinction carved ont 

by the US Supreme Court ,n Miller v. California (supra), between the 
unprotuued hard core pornography and protected expression of sex having 
h ions literary, artistic, political, or scientific value has also disputed with 
passage ol time. The same is evident from the fact that in guise of protected 

"Xrr^nifi' h r m§ SCriOUS . lilUr;iry ’ ar,islic - Political, or scientific 
h^r’ , d - su ^' catc goncs ol sexual expression is legally permitted to 
be created, distributed and/or sold. This in turn has conferred the status of 

biilio^or IT SmCSS Wh!ch prCSemly feruling revenues to the tune of 

fo n 1 ii PCf yCUr ‘ A USI of P^nographic sub-categories which has 

US is i , Wa Vh CXpreSS J on of frec s P ccch Protected by First Amendment in 
US is annexed hereto and marked as Annextire A. 

b e eJL^n);r S r l “, ChallC '' S ' i rai “ d ia Rm0 " a " d A * h ™P 2 h® •» 

_ seen in the aforesaid context wherein the issue was that of circulation of 
pornographic material which was protected under the First Amendment■ there 

throuph SS h CS !T CI,Ve me r" S , C ‘ filterin§ sys,cra availab,c to the Government 
ihm WhlCh aCCCSS nf P oruo g ra phic material to children can be restricted- 
that filtering system was more effective than the statute; and the main ground 
of vagueness challenge was that the statue sweeps more broadly than 
necessary and thereby chills the speech of ail adult. 

7 f;, 11 '* ™Pectf»||y submitted that the said distinction between “adult 
.pccch ,nd rumor speech” is unavailable in India, wherein power has been 

non o I 0 " 10 ^ a,UrC U,,dCr Ar ‘ iC,C !9(2) 10 P>“* blanket bdn on the 

pornographic material in the interests of “decency and morality”. 

characJ^’ ,h‘ C °T' ^ WWds " gri>SS,y ° ,rcnsivc and menacing i„ 

thel ' i ^ TT- t>f CC " nCy ;md 1,lt,raiil y have to lake colour from 

Con i i , ^ v H0U ’ bJC CoUr ‘ 11 is Sl, bniitied that this Hon'ble 

Coi r, n, Ayeek Sarkar v. S,a,e ofW.B., (2014) 4 SCC 257« after referring to 

under ^ rcndercd ^ ,his H ‘»"’ble Court a. para 23 held as 

h, ^ PiC ' UrC ? f 3 . ,Uldc/seini ' nilde wom an, as such, cannot per se 

be called obscene unless u has the tendency to arouse feeling or revealing 

mindandT T"' ^ PJC '" rC shot,ld bc «'gg«stive or a depraved 

sTh wit w ul l ° T‘ e S , 6XUal paSSi ° n in pcrsolls wh0 ■« likely to 
set it. which will depend on the particular posture and the background in 

51 SLpilS 1 '-' J7) ° fUmle<l " AUCf - TP H4-I68 orvbl, ,V of 

52 sm n,!' 1 ;::? v - z m r ean avii uber,ies v,,i,m ^ iv «rQ>«- P i, a , tal o 

53-1 3il 181 AC l.U V. Mifkasty (pp. 205-230 ufVol IV of Compilaiion) 

(Pp. 273-286 Vol. IV nfCumpitaion - puns 13 lo 26. pur, 33 a, P . 28-1 .4 compile,,) 


S-7-3 


I 
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which the inide/semi-nude woman is depicted. Only those sex-related 
matcnals winch have a tendeney or 'exciting lustful thoughts' can be held 
o be obscene, but the obscenity has to be judged from the point of view 
of an average person, by applying contemporary community sland;irds " 

oftheWAct ° “ S,riC ‘ ScrUtiny TeSt ” lo ad j" d Be the vires of Section 66-A 

77. It is farther respectfully submitted that while raising a challenge to 
the vires of Section 66-A, the petitioners iu WP (C) No. 23/2013 have^Iso 
referred to the slnct scrulmy test applied in the Reno and Ashcroft judgments 
and have contended that Section 66-A is ultra vires as it fails to muster Lhc 

oulU LuoL 

78. 1l is submitted that applicability of the strict scrutiny lest in India has 
ecu considered by this Hon’ble Court in a catena of cases. Recently this 

/I 0 " m Subhash Chandra v. Delhi Subordinate Services Selection 

rcT’ SI 0 ' W h- V, SC k C 458, af[Cr rcfyrrin S 10 al > previous judgments 
rendered by this Hon ble Court has held as under: 

"SO. It is commonly believed amongst a section of academicians tl.al 
stria scrimny test in view of the Constimtion Bench decision of this 
Court in Ash oka Kumar Thakur (supra) is not applicable in India at all 

k een . pla i cctl 0,1 Saurabh Ch ““ dri v - Union of India, 
(2003) 11 SCC 146 wherein this Court stated: 

‘36 The strict scrutiny tcsi or the intermediate scrutiny test 
applicable in the United States of America as argued by Shri Salve 
cannot be applied in this case. Such a test is not applied in Indian 
courts. In any event, such a test may he applied in a case where a 
legislation cx facie is found to be unreasonable. Such a lest may also 
be applied in a case where by reason of a statute the life and liberty 
of a citizen .s pm in jeopardy. This Court since its inception apart 
from ,i few cases where the legislation was found to be cx facie 
wholly unreasonable proceeded on the doctrine that constitutionality 
ol ;i statute is to be presumed and the burden to prove contra is on 
him who asseris ihe same/ 

In a concurrent opinion, one of us, S.B. Sinha, J.. slated, thus: 

92. Mr Nariman contended that provision for reservation being a 
suspect legislation, the strict scrutiny lest should be applied riven 
applying such a lest, we do not think that the institutional reservation < 
should he done away with having regard to the present day 
scenario.... J 

SI. Saurabh Chaudri (supra) read as a whole therefor refused to 
apply the strict scrutiny test in the case of reservation evidently having 
regard to clauses (1) and (4) of Articles 15 and 16 of the Constitution of 
India. It is noteworthy to point out that the facts of this case did not hear 1 
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out an cx facie unreasonableness and therefore the Court did not employ 
the strict scrutiny test. 3 

82. The Constitution Bench in Ashoka Kumar Thakur (supra), itself 
held: T 

252. It has been rightly contended by Mr Vahanvati and Mr 
Gopal Subramanium that there is a conceptual difference between 
the cases decided by the American Supreme Court and'the cases at 
hand. In Saurabh Chaudri v. Union of India it was held that the logic 
of strict classification and strict scrutiny does not have much 
relevance in the cases of the nature at hand.” (emphasis supplied) 
Saurabh Chaudri (supra) itself, therefore, points out some category 
of cases where strict scrutiny test would be applicable. Ashoka Kumar 
Thakur (supra) solely relics upon Saurabh Chaudri to clarify the 
applicability of strict scrutiny and does not make an independent 
sweeping observation in that regard. We are of the opinion that in respect 
ol the following categories of cases, the said test may be applied: 

/. Where a statute or an action is patently unreasonable or 
arbitrary. (See Miihu v. Stale of Punjab, (1983) 2 SCC 277. 

2. Where a statute is contrary to the constitutional scheme. [See 
E.V. Chinniah (.supra)], 

3. Where the general presumption as regards the constitutionality 
of the statute or action cannot be invoked. 

4. Where a statute or execution action causes reverse 
discrimination. 

5. Where a statute has been enacted restricting the rights of a 
citizen under Article 14 or Article 19 as for example clauses (1) to 
(6) ol Article 19 of the Constitution of India as in those cases, it 
would be lor the Stale to justify the reasonableness thereof. 

6. Where a statute seeks to take away a person’s life and liberty 
which is protected under Article 21 of the Constitution of India or 
othcnvi.se infringes the core human right. 

7. Where a statute is ‘expropriatory’ or 1 confiscalory’ in nature. 

8. Where a statute prima laeie seeks to interfere with sovereignly 
and integrity of India. 

However, by no means, the list is exhaustive or may be held to be 

applicable in all situations.” 

79. It is submitted that it is not the case of the petitioners that (a) Stale 
has no compelling interest in enacting Section 66-A and lhal ( b ) other least 
restrictive means are available to advance the said interest. The only ground 
is that the said section is not narrowly tailored. 

80. In this context, it is respectfully submitted that in view of the 
submission made by UOI that the words used in Section 66-A are not 
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arrangement of words “expressed as rules” but an arrangement or words 
expressed as principles or standards”*, hence requires purposive 
interpretation, u is submitted that Section 66-A is narrowly tailored and 
hence intra vires the Conslitution oflndia. 

81. In case if there is any further ambiguity found in the language of 
Section 66-A, it is respectfully submitted that by applying the principle of “m 
res rnagis veiled quam pereaC, this Hobble Court can narrowly tailor the 
language ol Section 66-A by reading into the test referred by UOI in the 
judgments contained in Compilation of Judgments Vol. I and VJ and make the 
statute workable. The said tests arc summarised as under: 

(0 Information which would appear highly abusive, insulting, 
pejorative, offensive by reasonable person in general, judged by the 

standards of an open and just multi-caste, multi-religious, multi-racial 
society. 

Director of Public Prosecutions v. Collins — (2006) I WLR 2223 at 
paras 9 and 21 

Connolly v. Director of Public Prosecutions — (2008) I WLR 
276/(2007) 1 All HR 1012 } 

House ol Lords Select Committee 1st Report of Session 2014-2015 
on Communications tilled as “Social Media and Criminal Offences” at p 
260 oi Compilation of Judgments, Vol. I, Part B. 

(n) Information which is directed to incite or can produce imminent 
lawless action. Brandenburg v. Ohio, 395 US 444 (I960); 

(»0 Information which may constitute credible threats of violence to 
the person or damage; 1 * 5 

(iv) Information which stirs the public to anger, invites'violent 
disputes brines about condition of violent unrest and disturbances; 

Terminiella v. Chicago, 337 US I (1949) 

(v) Information which advocates or teaches the duty, necessity or 
propriety ol violence as a means or accomplishing political, social or 
religious reform and/or justifies commissioning of violent acts with an 
intent to excmplify/glorify such violent means to accomplish political, 
soctal, economical or religious reforms. (Whitney v. California, 274 

U o jj / J 

(*") Information which contains fighting or abusive material. 
Chaplinsky v. New Hampshire, 315 US 568 (1942) 

O'") Information which promotes hale speech i.c. 


54 Purposive Interpretation in Law — Ahraron Barak, p. 197 

55 Scl T^ C ° mnl 1 i ' , “ |SI Rc r« B «r Session 20 M-2015 on Comiminicalions titled ^ 
as 5ou.ll Mui.a and Comma! Offences" at p. 2f,K. Compilation of Judgments, Vol. I, Pan I! 
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(a) Information which propagates haired towards an individual or 
a group, on the basis of race, religion, casicism, ethnicity. 

(b) Information which is intended lo show the supremacy of one 
piirticuhtr reltgion/racc/caslc by making disparaging, abusive and/or 
nighiy lnflammaiory remarks against rcligion/race/casie. 

(c) Informalion depicting religious deities, holy persons, holy 
symbols, holy books which are created to insult or to show contempt 
or lack of reverence for such religious deities, holy persons, holy 

symbols, holy books or towards something which is considered 
sacred or inviolable. 

(vf/j) Satirical or iconoclastic cartoons and caricatures which fail the 
lest laid down in Hustler Magazine, Inc. v. Fa live ll, 485 US 46 (1988) 

(i'.r) Information which glorifies terrorism and use of drugs; 

M Information which infringes right of privacy of the others and 
includes acts of cyber bullying, harassment or stalking.-"* 

(*0 Information which is obscene and has the''tendency to amuse 
leeltng or revealing an overt sexual desire and should be sueeestive of a 

depraved mmd and designed to excite sexual passion in persons who are 
likely to see it. 

Aveek Sarkar v. Slate ofW.B., (2014) 4 SCC 257 

(”9 Conlcx[ ;ind background test of obscenity, Information which is 
posted in such a context or background which lias a consequential errect 
ol outraging the modesty of the pictured individual. 

Aveek Sarkar v. State ofW.B., (2014) 4 SCC 257 
IV. On Secfion 66-A 

82. The very fundamental foundation of the petitioner’s case that 
provisions contained in Section 66-A of the Information Technology Act. 

! n?t°./v" 1 - 1B lrmlom ° r speech and expression as enshrined under Article 
I JU)(a), is misconceived since the said provisions neither intend to nor can 
be interpreted lo scuttle freedom of speech and expression of any citizen. 

S3. At the outset, it is clarified that if any provision of the Information 
Technology Act. 2000 is found to be in conflict with the freedom guaranteed 
in Article J9(!)(a) of the Constitution of India, the same will have to be read 
tn the context of and subject to Article 19(2) of the Constitution. 

84 However, from the following true statutory interpretation emerging 
rom the scheme ol the Act, it may not be necessary to dwell much on the 
question as to whether the provisions offend Article 19(1)(«) or not since iL is 
the ease of the Central Government that if any oflhe provisions are offending 

56 "°‘‘S^al l M^IH S n l % C ° rnm l i ^ 1S ‘ 1 Cp0 “ ° f Scsrfo " 2014-2015 on Communications titled 
as Social Media and Criminal Offences" at p. 268. Compilation of Judgments, Vol, 1 Pari 8 
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the freedom of speech and expression, the Central Government docs not 
defend that part of the provision. 3 

Cyber crimes 

85. The Act in the question deals with the cyber world and the 
technology specific criminal offences committed in the cyber world which 
have no physical form but have only virtual exislcnce. The- element of 
anonymity nnd complete absence or territorial borders in cyberspace makes b 
the internet an attractive medium for criminals to commit various cyber 
offences using new technologies which are being evolved rapidly. 

86. On true construction, the penal provisions contained in the Act 
necessarily deal with such cyber offences which has nothing to do with any 
citizens’ freedom of speech and expression or any other fundamental or 
constitutional rights. In fact the said penal provisions seek to protect the 
rights or citizens of India guaranteed under Article 21 of the Constitution as 
would be clear from the following discussion. 

87. The use of cyberspace is rampant not only for committing 
conventional crimes such as theft, extortion, forgery through the use of 
computers, etc. but with continuously evolving technology, various new 
Tonus of crimes are emerging such as hacking, phishing, vishing, spammiim 
Trojan and other malware attacks, etc. The penal provisions essentially deal 
with such online criminal offences which have a serious potential not only to 
damage an individual but also to damage and destroy not the computer 
system or an individual citizen and can potentially lead to bringing the 
functioning of vital organisations and, in extreme cases, the country to a e 
standstill as explained hereunder. 

88. Due to the recent advent of internet technology and simultaneous 
growih ol criminal activities in this virtual world, several countries have 
made statutory penal provisions. Realising the extreme need for special laws 
for such technology specific crimes, where newer methods are invented by , 
techno-savvy offenders, large number of legislations are made in other 
countries, though in India, the IT Act, 2000 is the only legislation which 
seeks to encompass every form of cyber activities to protect the citizens: 

(') Thc Information Technology Act, 2000 and amendments is 
equivalent to at least 45 (and counting) US Federal enactments; 

(if) flic Information Technology Act, 2000 and amendments is g 
equivalent to at least 598 (and counting) US Slate enactments; and 

(Hi) The Information Technology Act and amendments is equivalent 
to at least 16 (and counting) UK enactments. 

89. The cyber crimes con broadly be classified into the following two 
categories: 

(i) Crimes committed by using computer or computer network; ^ 
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a (ii) the computer or computer network itself is the target of Hie 

crime. 


b 


c 


d 


e 


90. As explained hereunder, the scheme contained in Chapter XI of the 
Information Technology Act, 2000 deals with cyber crimes in the below 
mentioned three broad categories: 

(i) Crime against the nation — cyber terrorism, etc. 

00 Crime against citizens — cyber stocking, data theft, intimidation 
extortion, etc. 

(Hi) Crime against property — credit card frauds, intellectual 
properly theft, etc. 

Analysis of Chapter XI 


91. The fo ! owin S analysis of various provisions contained in Chapter XI 
ol the Act requires to be considered so as to derive the real legislative intent 
in penal provisions contained in Section 66-A of the Act. Section 65 or the 
Information Technology Act, 2000 reads as under: 


65. tamper mg with computer source documents .—Whoever 
knowing y or intentionally conceals, destroys or alters or intentionally or 
knowingly causes another to conceal, destroy, or alter any computer source 
code used Tor a computer, computer program, computer system or computer 
network, when the computer source code is required to be kept or 
maintained by law for the time being in force, shall be punishable with 
imprisonment up to three years, or with fine which may extend up Lo two 
lakh rupees, or with both. 

Explanation .—For the purposes of this section, ‘computer source code' 
means [lie listing of programs, computer commands, design and layout and 
program analysis of computer resource in any form." 

The said section, Ibr its proper understanding, can be bifurcated in a tabular 

lorm. 


92. To understand the real purport and meaning of the said penal offence, 
f it is necessary to understand the term “computer source cord” since any 
concealment, destruction or alteration in “computer source code” is made a 
penal offence. To understand “computer source code”, it is necessary to 
understand the term “computer programming” upon which the definition of 
computer source code” is based which is explained under: 

" Computer programming 

Programming is a way of sending instructions to the computer These 
instructions are relayed to the computer by using ‘programming 
languages . 1 hese languages are: 

(«) Machine languages, 

(h) Assembly languages, and 
h (<■') High-level languages. 
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VII. MrHishar Mchu., Additional Solicitor General, for the 

\_M<icllintr lan guage \ Assembly language _j 

| FirsI generation language j Second general language f 


(2015.) 5 SCC 


; Difficult to 

j understand. 

| It is a machine code 
[ consisting entirely of the 
Os and Is of the binary 
number system . 

The only language that a 
computer understands. 


Easier to understand. j 
English-like abbreviations j 
replacing strings of Os and j 
Is, creating source files j 


Union of Indiu (could,) 

High-level language _ 

Third/Fourlh/Fifiy 
generation langua ge 

Much easier to j 
understand. j 

Language’s syntax is much i 

closer to human' language, j 


compilers) to translate compilers) to translate ! 

source files (or commands) source files (or : 

into machine language. commands) into machine ! 

—----_ Janguage. _ ; 

rho programming, thus, is a complex process or buildina blocks of 
mfonnaiiaii systems, ft involves live steps to create imIividuur P rograms: 
(«) Needs analysis, 

(b) Systems design, 

(r) Development, 

(t/) implementation, and 
(e) Maintenance 

These five steps represent ‘life cycle’ of a programme. It all begins with 
.dent.f,canon and understanding of a need or a probletn of the end users 

L vin H by dCSie ° PhaSC l ° the logical, steps in 

solving the proposed problem using techniques like now charts circles 

and message pipes and pseudocodes. The next step [development] 
involves writing the msiruci.ons to the computer, called source code its 
well as lusting those statements after they are written. It is the most 
time-consuming phase of the entire ‘life cycle’ as it includes writing 
code, comptlmg, correcting and rewriting. Once, the programme is tested 

r ul ; - w is t i„ s ,.i k . d 

hardware for use (implement at ion). The work of the programmer 
~i' hC '"ff etJ P r<) S rymlnt; " l; 'y require fixing of new errors 

The computer programme whether written in machine language, 1 
assembly language or high-level language is known as the source code ” 

defierr XPl f Cd the lCmi “ COnipmcr prognunming”, the statutory 
definition or computer source code” as envisaged in Section 65 requires to 

be examined which makes it comprehensive as it includes the lilting of 
programs, computer commands, design and layout and programme analysis 1 
of computer resource in any form. The term “computer source ciidc” al 
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VII. Mr'Itehar Mehta, Additional Solicitor General, for the Union of India (co.ud.) 

* ^ lhC ACl inCOrpora ‘ es lhe cnlire § amut programming process-. 1. 

hioh I ^ n° mP T r commands/ P r °Sramming codes (machine, assembly and 
high-level), design prolo.ypes, flow charls/diagrams, technical 
documentation, design and layout of Ihe necessary hardware, program-testing 

mnn| S 1 r “ rlhermore ’ 11 13 important to know lhat the Act makes no 
mention whether the source code exists in tangible (on paper) or intangible 

' ,? C M Ca 1 ? PUlSCS -M° rm ‘ ThG ACt aCCCptS lhc com P ll,cr source code in both 
nngible and intangible form. Importantly, by virtue of the Explanation, the 

cod™" aTwell S ° UrCC COde ” alS ° inC,UdcS U,C Sof,ware Program's “object 

94. To illustrate, it may be staled lhat if any program is designed for 

preparatmn or Class XII results, the entire programming would depend upon 
the relevant computer source code”. 1 

95. To give an extreme example, if anyone wants to indulge into cyber 
warfare, he will have to understand the “compuler source code” of the 
computer system °f “criticat information infrastructure”; amend ing/a Her ing 
of which would produce catastrophic results. Power systems, nuclear 
systems, etc. are critical infrastructure systems. 

96 : i Similarj y- thc lerm "computer programme" [as defined under Section 

neiwork’^TdT T C h 1“ JCfInCd Under SeClio " 2(/)I or “ c »™PUlcr 
network as defined under Sect,on 2(/)] which is substituted while amending 

the Act [vide Act 10 of 2009] requires to be examined. 8 

97. Though the above-referred terminology may 1.01 fall out of 
consideration of and adjudication of this Hon’blc Court directly, however it 
would be crucial lo examine the same since it is the case of the Central 
Go\eminent that Section 66-A which uses the expressions like ”causing 
annoyance . •causing inconvenience etc. essentially and mainly intend to 

tZJ SUC r ryhe r r( , :nmes and has no relu,i(m "’M freedom to speech and 
expression of any of the citizens as explained hereinuuder. 

98. Section 66 reads as under: 

“66. Computer related offences.- If any person, dishonestly or 
fraudulently, does any act referred to in Seclion 43, he shall be punishable 
wi h nnpnsomnent for a term which may extend lo three years or with True 
which may extend to five lakh rupees or with both. 

Explanation .—For thc purposes of this seclion_ 

(a) The word •dishonestly’ shall have the meaning assigned lo it in 
Section 24 of thc Indian Penal Code (45 of I860). 

~ r V ? rd i f‘’ audulciu| y s hall have the meaning assigned to it by 

Section 25 of the Indian Penal Code (45 of I 860 ). 

coJL^f 011 , e 6 neC ?. Sarily penaMses *e civil contraventions 
contemplated under Section 43 of thc Act. 
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Summary of Arguments 

VII. Mr rushar Mehta, Additional Solicitor Ccncnil, for the Union of Indio (canid.) 

100. Section 66-A reads as under: 

“66-A. Punishment for sending offensive messages through 
communication service, etc.- Any person who sends, by means of a 
computer resource or a communication device,_ 

(a) any information that is grossly offensive or has menacing 
character; or B 

[h) any information which he knows to be false, but forThe purpose 
of causing annoyance, inconvenience, danger, obstruction, insult, injury 
criminal intimidation, enmily, hatred or ill will, pemisicnily by making 
use or such computer resource or a communication device, S 

(rr) any electronic mail or electronic mail message for the purpose of 
causing annoyance or inconvenience or to deceive or to mislead the 
addressee or recipient about the origin of such messages, 

years anJwtl'nne. in,priso,,nicnl for a ,crin extend to three 

Explanation.— For the purpose of this section, terms ‘electronic mail’ and 
electronic mail message’ mean a message or information created or 
transmuted or received on a computer, computer system, computer resource 
communication device including attachments in text, images, audio video 
messagj" 01 clccIromc retHrd - wl,ich b c transmitted with the 

101 On u proper interpretation of Section 66-A, the following broad 
essential ingredtents appear and they have a specific purpose in the context of 
technology spec.lic cyber crimes and keeping the new evolving technologies 
almost everyday in mind; ' 

(0 mere “sending” is an offence; 

(if) sending of an “information” is an offence; 

(iii) the medium of sending should be either \a) computer source or 
(") a communication device. 

, , E “ dl ° f llie pcnal P rovisions contained in sub-sections (o), ( b ) and 
7 ° f f f SeCl, ° n 66 ’ A seck to ,ar 8 ct and take into consideration different nature 
of offences and depending upon the technology and techniques used the 
legislature has used phrases accordingly. These provisions, however can 

eki'en Ct>,,SIn,Cd US Scl,tUin S lhe frcedom speech and expression of any 

103. To be an offence under Section 66-A, the accused must have sent 
any information or “electronic mail” or “electronic mail message” us 
contained in Sections 66-A (a), (b) and (c). The entire case or the petitioner 
proceeds with reference to hypothetical examples of some “posts” made by 
the citizens either on Pacebook, Twitter or other social media sites and an 
attempt is made to link such posts with terms like “annoyance” 
inconvenience”, etc. as used in Section 66-A. 
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Summary of Arguments 

VII. Mr'Itishar Mehta, Additional Solicitor General, Tor the Union or India (could) 

104. As a matter of fact, while dealing with cyber crimes and while 
considering the validity oT a legislation concerning cyber crimes, the 
traditional doctrines of interpretation and conventional jurisprudence may not 
render much assistance as each word has a different connotation and meaning 
in the context of cyber crimes. 

105. As explained above, under Sections 66-A(rz) and (ft) of the Act 
sending “information” is an offence. The term “information ” has a different 
connotation in the context of cyber crimes and is defined under Section 2(v) 
of the Act which reads as under: 

2. (v) information includes data, text, images, sound, voice, codes, 
computer programs, software and databases or micro film or computer 
generated micro riche;” 

106. The information may include message, text, images, etc. hut it 
essentially includes, in the parlance of cyber crimes, (7) data, (2) computer 
programs, (J) software and databases, or (4) micro him or computer 
generated micro iichc. 

107. The term “data" as used in Section 2(v) of the Act lias again a 
different connotation in the parlance of cyber law and is statutorily defined 
under Section 2 (o) of the Act which reads as under: 

“2. (o) 'data’ means a representation of information, knowledge, facts, 
concepts or instructions which are being prepared or have been prepared in a 
formalised manner, and is intended to be processed, is being processed or 
has been processed in a computer system or computer network, and may be 
in any form (including computer printouts, magnetic or optical storage 
media, punched cards, punched tapes) or stored internally in the memory of 
the computer." 

108. In the above context, when anyone sends, by means of “computer 
source” |as defined under Section 2 (k) of the Act] or a "communication 
device" [as defined under amended Section 2(ha) t»r the Act) any 
“information” [as defined under Section 2(e) of the Act] which includes 

data as defined under Section 2 (o) of the Act for the purpose of committing 
technology specific offences that Section 66-A would be attracted which has 
no correlation with any citizens’ freedom ol speech and expression so far as 
“causing annoyance”, “causing inconvenience” or “causing obstruction", etc. 
arc concerned. 

109. It is the specific case of the Central Government that Chapter XI 
requires to be read as a complete code providing for each category of cyber 
crime wherein the legislature has sought to take into account all cyber crimes 
most of which have no connection with the citizens’ right under Article 
19(1 )(n) of the Constitution of India since they are technology specific 
crimes and the target of the crime can cither be an individual, or a computer 
system of an individual, a particular section of people or in gross cases, the 
entire country. 
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(2015) 5 SCC 

of llldiu (could.) 


, 110 ’ Thu CcmraI Government makes it very clear that the phrases 

annoyance”, “inconvenience”, “danger” or “obstruction” as used in Section 
66-A of the Act has no co relation or connection wiih any citizen’s freedom 
of speech and expression. In other words, if as a result of a citizen exercising 
his freedom or speech and expression, he causes “annoyance" 
inconvenience”, “danger” or “obstruction” while sending anything by way 
of computer resource or communication device, it will not be a penal offence 
either tinder Section 66-A(b) or 66-A(t) of ihe Act. 


Analysis of Section 66-A and its applicability 

111. To appreciate the legislative intent behind use of expression like 
annoyance”, “inconvenience”, “danger”, “obstruction” and “injury” as used 
in clause ( b ) of Section 66-A and to correctly comprehend offences under 
clause (c) or Section 66-A, the following types of cyber crimes arc required 
to be briefly kept in mind. The illustration given hcreinunder are only 
illustrative and cyber crimes lake many forms other than illustrated below: 

(a) Phishing — In phishing, the criminal poses as a genuine service 
provider or institution, etc. and sends “information” (like emails) 
requesting for updating records such as credit card details, etc and 
thereby acquires passwords and personal details of an innocent victim 
viz. internet user. This is also known as "spoofing” (i.c. concealing one’s 
into identity). I he details so gathered arc misused for committing 
financial and oilier frauds/offenccs. 


a 


b 


c 


d 


(/>) Vi shin g When phishing is conducted using “Iclecalline”, il is 

known as “vishing” (i.c. “verbal phishing”). A criminal makes a phone e 
call posing to be either a bank representative or any other authority, 
making his target innocent and unaware internet users who will feel duty- 
hound to reveal his internet PIN, credit card details, password, bank 
account number, etc. and misuses the same either to commit financial 
frauds or to commit other offences. 


There are software available using which the caller can change his f 
voice to the voice of any known/unknown persons and the recipient 
would genuinely believe that he is talking to either a known person or to 
a representative or some organisation. Millions of dollars/nipees are lost 
and other offences committed world over by these using vishine 
sol t ware. 5 


(c) Spoofing- Spoofing denotes a crime where a person oil ihe 3 
internet disguises his identity. Hackers and crackers commit offences of 
spying, data thefts, steal sensitive information, commit credit card frauds 
and identity thefts using spooling techniques. 

(d) Spam ming Sending unsolicited in form a lion, mainly through 
emails anti Hooding the recipient’s mail box Tor committing various h 
offences and also for sending some contaminated viruses. 
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a (c) Vii uses Viruses are programs that damage a computer system 

by deleting data and/or replicating itself lo other computers or damage 
ihe disk of ihc computer. They arc also used to transfer data from one 
computer to another computer withom the knowledge and consent or the 
. victim. Different viruses perform different functions. Some viruses even 
lake control of command of a victim's computer which commands can be 
b operated by the accused who has sent such virus. Some viruses can 
continuously spy on the victim’s activities, etc. 

112. The following basic viruses are found in vogue though new and new 
viruses arc formulated by cyber criminals rapidly. On a rough estimate, world 
over more than 10,000 new viruses arc formulated per day by cyber 
criminals. 

C 113. Types of viruses in vogue. 

(0 Me lisa Virus .—This vinis can be circulated through emails which, 
when accessed, would lead lo mailing the lirst 50 emails addresses on u 
recipient’s Microsoft outlook address book automatically and all would 
be iuicclcd with the virus. 

!j T he ultimate goal/oflence/cirect of ihis depends upon the programme 

sent through this virus. All major companies including Microsoft, Intel 
and Lucent technologies were severally affected which is known to have 
caused a loss of more than USD 400 million lo entities in North America. 

(“> Bli S Virus: This is a virus which is spread as an attachment 
to an email message with the special header “I love you”. If a person 
6 accesses the attachment the vims transmits some email to persons 
mentioned in the address book of the recipient which deletes contents of 
ihe recipients and overrides all the files residing in the respective 
computers. 1 hese viruses have damaged many computer systems across 
Lhe world and had even damaged critical government computer networks 
in other parts of the world. 

(Hi) Trojan Horse .—There are several kinds of “Trojan Horse” (a 
category ol vims) categorised according to the harm'they cause to a 
computer system of the unaware internet user including remote access 
Trojan, data sending Trojan, destructive Trojan, proxy Trojan, ftp Trojan, 
denial of service attacks Trojan, security software disabler Trojan, etc. A 
g Irojan can even infect a “computer" and unauthorisedly activate its 
webcam and microphone attached to a system and click/record the 
private life of a person’s bedroom or record personal and confidential 
conversations. It is required to be kept in mind that Smart LED TVs used 
everywhere arc also within die statutory definition of “computer”. 

(it') Logic Bomb. Logic Bomb is a programme which remains 
inactive till the time some part of the programme is activated by the 
criminal as per his need through a code at his chosen dale or lime. 
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VII. Mr -njshiir Mehta, Additional Solicitor GcncrnI, for the Union of India (canid.) 

Illustrative cases which would fall within the statutory meaning of the 
terms " annoyance ”, " inconvenience ", "danger”, "obstruction ” " injury” in 
cyber crime parlance under Section 66-A(b) and/or may fall under Section 
66-A(c) 


114. hi a recent true case one person created a fake email account 
showing his user name as “DSOI Delhi”. “DS0I” slands for “Defence 
Service Officers Institute”. It is a club whose members are senior defence b 
officials of the rank of Ll. Col. and above. The accused in this case sent spam 
mails to all members of the Club repeatedly which required the recipients to 
download one application (mobile app). The mail ID is created in New Delhi 
but the mails are sent from a US-based server. Since the matter is under 
investigation, further details arc not mentioned. 


115. In all illustrative cases pointed out hereinundcr, depending upon 
which malware/vinis is sent by the cyber criminal and what is the effect of 
such “information” being sent either upon the victim individual or upon his 
compuier/computer system, it can be decided whether the offence would Tall 
either within the meaning of "annoyance”, "inconvenience”, “danger”, 
“obstruction”, etc. as used in Section 66-A in the parlance of cyber laws. 


116. In another case the accused had the mail account having 
'<bijoa@telc2.se>” as his email ID. The accused disguised his username ui 
be MicrosoJl Account Team". He senl spam mails to a large section of 
society. A message contained in the said mail would clearly indicate lo ail 
unaware recipients that it has come Tram ‘Microsoft’ and, therefore, would 
feel obliged to click as desired in the said mail since there is a “criminal 
intimidation” contained therein that if the mail is not responded by 
’ clicking”, the recipients’ Microsoft account will be terminated permanently. 
When a recipient clicks as mentioned in the said mail, a computer virus 
cnlers into their respective systems. Since the accused did not lake care lo 
create even a fake ID, he could be traced and arrested. This case may fall 
both under Sections 66-A (b) and (c). 


C 


d 


e 


f 


ll 7‘ S,in,lur, y. (>ne s Pam mail was sent in the name of Reserve Bank of 
India. The mail clearly gave an impression to ail unaware net user thal it has 
come from RBI. The moment the recipient would click “update here”’, the 
sue would open and would demand personal credentials and account details 
of the recipient which were being used for committing offences. A similar g 
mail was sent in the name of Governor of Reserve Bank of India. Similar is 
die case of an email ptirporied to be from Tax Refund Department of Income 
lax Department. 


118. Another mail purported to be sent from outside ihe country by 
accessing computer system in India, the sender i.c. cyber criminal spooled 
his account lo show that the mail is originated from the office of the Indian h 
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j VII. Mr nishtir Mehta, Additional Solicitor General, for the Union or India (could ) 

a Embassy located in China. The mail was sent to senior officers or MEA 
! Government of India at New Delhi. The mail contained a document which 

| had embedded Irojan virus. The purpose of the mail was to infect, steal and 

i monitor the information residing in the computer systems of Hie senior 

j officers of MEA, India. 

h « , 1 ! 9lA ChlSsic case of “ criniinaI intimidation" as defined under Section 
66-A(6) is the case of "Ransoniware" sent through a spam mail. The moment 
the recipient i.e. unaware victim net user accesses the mail, all his data 
residing in his computer system gets encrypted. Such important data becomes 
unusable trash for the victim. The recipient would thereafter receive another 
mail demanding huge money to decrypt the data and permit the net user to 

C “ C ^ CSS the ,? ala rcsidm S in his computer. This would fall both under 
obstruction and “criminal intimidation” as contemplated under Section 
66-A(&) and il the ransom is not paid, the victim’s entire data would be 

destroyed and would cause “damage” as contemplated under Section 
oo-A (b). 

120. it is submitted that considering the rapid pace with which new 

d techniques ol cyber crimes resulting into different adverse affects on honest 

internet users and/or their compuier/compiilcr systems, it is desirable that any 
expression used in penal provisions concerning cyber laws are not put in any 
slraitjackei definitions. The conventional doctrine, that expressions used in a 
penal statute must have specific connotation requires to be liberally applied 
while interpreting a penal provision concerning cyber offences Tailing which 

e the law cannot keep pace with ever-changing techniques and ever-expanding 
IcchnoJogics of commission of crimes in the world. 

121. The above illustrations arc the cases which are contemplated by the 
legislature under Sections G6-A (b) and (c). However, a possibility of a 
criminal using “information” in the form of “message”, "text”, “images”, 

/ sound” cannot be ruled out which can virtually cause either “annoyance” or 
inconvenience” depending upon the facts of each case. 

122. Similarly there are malwares having a feature of auto-generated 
download ol “mlormation” into the recipient’s computer which would jam 
recipient's computer causing not only annoyance but tremendous 

inconvenience' since he will not be able to use his “computer” due to the 

g jamming ol ilie system by unsolicited and unwarranted downloading of 
"lnformalion". 


123. However, such instances would be exceptional instances resulting 
from gross cases and desirability of investigation based upon such allegations 
will have to be determined based upon Tacts of each case. If some individual 
h chooses to misuse (he provisions for the purpose for which it is not intended 
or resorts to the expressions “inconvenience” or “annoyance” in a casual 
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VII. MrThshur Mehta, Additional Solicitor Genera], for the Union of India (could.) 

manner, it would be a case of abuse of process of law and can be remedied , 
cither under Section 482 or Article 226. The same, however, would noL be a 
ground for declaring the provisions to he unconstitutional if they are 
otherwise found to be constitutional. 

124. The terms “inconvenience” and “annoyance” in the context of cyber 
crime would also lake a different meaning than their convention^ linguistic 
meaning il an offender floods an individual email account with 500 mails a b 
day blocking all genuine incoming mails and if such an act continues 
persistently, it can be a penal offence since it would result into both 
"annoyance" and “inconvenience”. 

125. At the first glance, the demarcating line between the provisions of 

Sections 66-A {b) and (c), apparently, may appear to be blurred. However, the 
main distinction is that Section 66-A(2>) applies to all "information” which is 
a wider term as defined under Section 2(v), while Section 66-A(c) applies 
only to emails. The penal provisions arc bifurcated in three categories so as 
to ensure that each and every future conlingcncy can be taken care of and for 
every newly invented cyber crime, the citizens get protection or a penal 
provision. ^ 

Distinction between Section 66-A(c) and Section 66-D 

126. A perusal of Sections 66-A(c) and 66-D prima facie gives an 
impression that there is duplication or overlapping of the same criminal act in 
I wo dil rerent penal provisions. However, on a closer scrutiny, it can be easily 
shown that they provide Tor different contingencies. While in an offence e 
under Section 66-A(c), it is not necessary that recipient of the mail is actually 
cheated but under Section 66-D, it is necessary that cheating takes place 
resulting into loss to the recipient. There can be cases in which the recipient 

is ltoi cheated viz. divested of any tangible or intangible property. Tor 
example, a vims sent through email may only “spy” on the recipient or 
mo" il or his computer system and the contents being uploaded in the l ■%. 
system. In such a case, since ingredients of Section 420 arc not attracted, 

Section 66-A(<?) provides for a separate category of offence. 

127. In most cases, stage of Section 66-A(c) is the beginning of the 
offence and ir not prevented. Section 66-D is the outcome of thai beginning. 

The word “cheating” is defined under Section 420 1PC which reads as under: 

420. Cheating and dishonestly inducing delivery of property .— 

Whoever cheats and thereby dishonestly induces the person deceived to 
deliver any property to any person, or to make, alter or destroy the whole or 
any part of a valuable security, or anything which is signed or scaled, and 
which is capable of being converted into a valuable security, shall be 
punished with imprisonment or cither description for a term which may 
extend to seven years, and shall also be liable to fine." h 
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a 128. To give a very basic illustration, it may be pointed out that one 
accused has created a fake website i.c. “delhijalboard.in” in which he has 
created a “payment gateway” to accept water utility payments by residents of 
Delhi. If the recipient makes the payment, the ingredients of “cheating” 
would be found and the offence would be both under Sections 66 -A(c) and 
66 -D. 

b 129. Under Section 66 -D, the words used are “cheating by 
impersonation" which necessarily imply impersonating an individual. On (he 
j other hand. Section 66 -A(c) is worded in such a way that it deals with only 

| the origin which may be from an institution or an individual. 

| 130. Another distinction between Sections 66 -A(c) and 66 -D is the 

| c medium used. While Section 66 -A(c) is confined only to emails as a mode of 

■ communication. Section 66 -D lakes within its sweep other modes also, 

namely, use of "computer resource” for ail act of cheating by impersonation. 
The term "computer resource” is defined under Section 2(k) which reads as 
| under: 

“ 2 . (k) "computer resource' means computer, computer system, 

0 computer network, data, computer database or software;” 

131. Thus "‘computer database” covers sites like “shadi.com” containing 
profiles of prospective brides and grooms. If an individual uses his 
impersonated profile in the said computer resource, he would fall only under 
Section 66 -D and not under Section 66 -A(c). Since the medium of 
impersonation is not an email but computerdalaba.se. 

VIII. Mr P.S. Narasimha, Senior Advocate on behalf of the 
State of Kerala, Writ Petition (Criminal) No. 196 of 2014 

i 

1. It has been contended by the petitioners that the State of Kerala lacked 

! the legislative competence while enacting Section 118(c/) of the Kerala Police 

^ Act, 2011 (hereinalier “the Act”) as the subject-matter covered under clause 
(d) of Section 118 is relalablc to Entry 31 read with Schedule VII I.isi 1 
Entry 93. 

2. It has further been eonlended that Section 118(r/) is relalablc to List HI 
Entry I and is, hence, repugnant to Central legislations like the Information 

g Technology Acl, 2000 and the Penal Code, 1860. 

3. The above submission is fallacious lor the following reasons: 

(/) 1 he Act was enacted by the State Legislature in exercise of its 
legislative powers under Article 246 read with Entries 1, 2 and 64 of 
Schedule VII, being mailers relating to “public order” and “police”. 

(//) The contention of the alleged incompetence of the legislature to 
enact the said statute is against established principles of examining the 
legislation in its pith and substance. 
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Summary of Arguments 

VIII, Mr P,S. Nurasimho, Senior Advocate, for the Stale or Kerala (conic!,) 

(Ill) The Act is relalable to Entries !, 2 and 64 of Schedule VII and 
as such there is no question of repugnancy as the same would arise only 
in context ol State and Central legislations arising out of the same Entries 
of the Concurrent List alone. 

Re: Submission 1 

4. The Act was enacted to consolidate and amend the law relating to the 
establishment, regulation, powers and duties of the police force in the State b 
of Kerala and for matters concerned therewith and incidental thereto". 
Chapter II of the Act deals with the duties and functions of the police; 
Chapter III deals with police stations and their establishment; Chapter IV 
deals with the general structure of the police force; Chapter V deals with 
duties and responsibilities of a police officer; Chapter VI deals with police 
regulations; Chapter VII deals with service conditions; Chapter VIII deals C 
with offences and punishments. 

5. It must be noted that statutes like the Karnataka Police Act, 1963 
(Chapter VIII), the Bombay Police Act, 1951 (Chapter VII) and the'Bihar 
Police Act, 2007 (Chapter XI), to name a few, which pertain to creation of a 
police force, also contain provisions relating to offences. Similarly, in d 
Chapter VIII ol the Act, Section 118 in particular deals with penally for 
causing grave violation of public order or danger. Section 118 (d) makes it an 
offence if any person “causes annoyance to any person in an indecent manner 

by statements or verbal comments or telephone calls or calls of any type or 
by chasing or sending messages or mails by any means”. The need Tor such 
a provision arises due to the advancement in technology and methods of e 
commission of offences. With the advent of wireless and , mobile 
technology, crimes can be committed through highly advanced 
communication devices, Therefore, in order to curb and punish such crimes 
and in order to ensure maintenance of public order, Section 118(«0 has been 
enacted. 

6. It has been lime and again held by this Hon’ble Court that the ^ 
expression "public order” is .of a wide connotation. (See Supt., Central 
Prison v. Ram Munohar Lohia , AIR 1960 SC 633; Romesh Thappar v. State 
of Madras, AIR 1950 SC 124; Brij Bhushan v. State of Delhi , AIR 1950 SC 
129.) It must be noted that clauses (a) to (c) and (e) to (i) deal with offences 
having a public order dimension. Under such circumstances, it is submitted g 
that clause (d) will have to be read ejusdem generis with the other sub¬ 
sections. In other words, the word "annoyance” in clause (d) must assume 
sufficiently grave proportions to bring the matter within interests of public 
order. [See Madhu Umaye v. Sub-Divisional Magistrate (1970) 3 SCC 746 

at 24.] 
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Summary of Arguments 

VHI. Mr P.S. Nurnsimhn, Senior Advoeule, Tor the State or Kerala (contd.) 

a 7. Viewing the enactment as a whole, it can be seen that the main purpose 
of the Act is to provide for the setting up of a police force to protect and 
preserve, inter alia, public order, which is traceable to Schedule VIJ List II 
Entries 1 and 2. 

Re: Submission II 

b 8. It is submitted that it would indeed be an erroneous approach to view a 
statute not as an organic whole, but as a collection of sections and then 
proceeding to examine which of the sections fall under the respective Lists of 
Schedule VII and accordingly determine the vires of the Act in question. The 
courts ought to, it is submitted, determine the true purport or the legislation 
and examine the statute as a whole. According to this Hon’blc Court in A.S. 
c Krishna v. Suite of Madras, 1957 SCR 399: 

The position, then, might thus be summed up: When a taw is 
impugned on the ground that it is ultra vires the powers of the legislature 
which enacted it, what has to be ascertained is the true character of die 
legislation. To do that, one must have regard to the enactment as a whole, 
^ 10 i,s objects and to the scope and effect of its provisions. If on such 

examination it is found that the legislation is in substance one on a 
mailer assigned to the legislature, then it must be held to be valid in its 
entitety, even though it might incidentally trench on matters which are 
beyond its competence. It would be quite an■ erroneous approach to die 
question to view such a statute not as an organic whole, bm as a mere 
e collection of sections, then disintegrate it into parts, examine under what 
heads of legislation those pans would severally fall, and by that process 
determine what portions thereof are imra vires, and what are not" (At 
p.4J0) 

9. l urlhcrmore, in K.C. Gujapati /Varavan Deo v. State of Orissa, 1954 
SCR 1, a judgment which was also relied upon by the petitioner, this HoiTblc 

I Court has held that it is the substance of the Act and not merely the form or 
outward appearance that is material, (sec p. 12). It must be noted that the said 
judgment, as well as State of Karnataka v. Ranganatha Reddy, (1977) 4 SCC 
471, which was also cited by the petitioner, are authorities on the proposition 
that an enactment has to be examined as a whole when the competence of the 
legislature to enact the same has been challenged. 

10. It is submitted that the pith and substance of the Act, read as a whole, 
is to provide a statutory framework governing the powers and functions or 
the police, in order to preserve and protect public order, in the Slate or 
Kerala. The doctrine of pith and substance postulates that the impugned law 
is substantially within the legislative competence of the particular legislature 

h that made it, and has only incidentally encroached upon the legislative field 
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Summary of Arguments 

VHJ. Mr P.S. Nurusimlia, Senior Advocate, for the Stale of Kerala (canid.) 

of another legislature. As observed by this Hon’ble Court in State of Bombay 
v. Narattan,das Jethabhai, 1951 SCR 51: 

The doctrine saves this incidental encroachment if only the law is in 
pith and substance within the legislative field of the particular Legislature 
which made it." (At p. 125) 

11. The aforesaid principle was further reiterated in Gimar Traders (3) v 
State of Maharashtra, (2011) 3 SCC 1, wherein the Court held: 

The primary object of applying these principles is not limited to 
determining the reference of legislation to an Entry in either of the Lists, 
but there is a greater legal requirement to he satisfied in this interpretative 
process.. A statute should be construed so as to make it effective and 
operative on the principle expressed in the maxim ut res magis valeat 
qitam pereai. Once it is found that in pith and substance, an Act is a law 
on a permitted field then any incidental encroachment, even on a 
forbidden field, does not affect the competence of the legislature to enact 
that law." (at para 181) 

12. Assuming, but not conceding, that Section 118(d) per sc falls within 
the realms of List I. after examining the section divorced from the rest of the 
Act (which is impermissible in law), it is submitted that such an 
encroachment cannot affect the validity of a statute on the grounds of 
competence. The encroachment in the domain of Central laws, if any, is 
merely incidental in nature, which is permissible as held in a catena of 
decisions of this Hon’blc Court, as already submitted. 

Re: Submission III 

13. The petitioner has tried to argue that Section 118(d), in isolation, is 
“repugnant” to Central legislations like the Information Technology Act, 
2000 and the Penal Code as the Act falls within the ambit of cither List I 
Entry 31 or List 111 Entry I. It is contended that the argument on behalf of the 
petitioner regarding repugnancy is erroneous, as staled earlier. The Act and 
Section 118(d) clearly falls within the ambit of Schedule VII Entries 1 2 
and 64. 

14. Further, it is submitted that the said doctrine would apply only if both 
laws Tall under the Concurrent List [K.T. Plantation (P) Ltd. v. State of 
Kainaraka, (201 ]) 9 SCC 1 at para 107]. As mentioned above, the provision 
clearly falls under the relevant Entries of List II |Emry 1 (read with Entry 64) 
and Entry 2] and not under any Entries mentioned in List HI. 

15. Taking the aforementioned submissions into account, it is contended 
that the legislature is competent to enact the said statute and the Act, as well 
as the provision in question, is within the vires of the Constitution. 
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SIIREYA SINGHAL v. UNION OF INDIA (Nariman, J.) 

The Judgment or the Court was delivered by 

a A,®™ F * u NAWMAN ; •>— This tad, or mi, pernio™ filed „„dcr 
Article 32 of the Constitution of India raises very important and far-reaching 
questions rclalablc primarily to the fundamental right of free speech and 
expression guaranteed by Article 19(l)(a) of the Constitution or India The 
immediate cause lor concern in these petitions is Section 66-A or the 
Information Technology Act of 2000. This section was not in the Act as 

b °n£ nd CT !'r ClC{ !' blU can,e int0 forcc b y virll ' c of an Amendment Act of 
-OOJ with effect irom 27-10-2009. Since all the arguments raised by several 
counsel Tor the petitioners deal with the unconstitutionally of this seclion it 
is set out herein below: ' 

66-A. Punishment for sending offensive messages through 

Zorn ” WWW * C/c ‘~ An y who ^nds, by means of a 

„ computer resource or a communication device— 

(a) any information that is grossly offensive or has menacing 

character; or s 

(b) any information which he knows to be false, but for the purpose 
or causing annoyance, inconvenience, danger, obstruction, insult injury 
criminal intimidation, enmity, hatred or ill will, persistently by making 

i l,sc of such computer resource or a communication device; or 

(r) any electronic mail or electronic mail message for the purpose of 
causing annoyance or inconvenience or to deceive or to mislead the 
addressee or recipient about (he origin of such messages. 

Jca" b a Xt, h fi b „'°. * '™ •*«* cxlcnd three 

Explanation.— For the purposes or this section, terms ‘electronic mail 
and electronic mail message' means a message or intonation created or 
transmitted or received on a computer, computer system, computer resource 
or communication device including attachments in text, image, audio video 

message ”* 0, ^ Cr retord ‘ wbicb he transmitted with the 


U K pl , nrr ^ may C lra “ d back ,D Suc,ion i0 (2)(«) or the 

U.K. Post Office (Amendment) Act, 1935. which made it an offence lo send 

any message by telephone which is grossly offensive or or an indecent 
obscene or menacing character. This section was substantially reproduced by 
Section 66 ol the U.K. Post Office Act. 1953 as follows: ^ 

Prohibition of sending offensive or false telephone messages or false 
telegrams, eft .—-If any person— 

(a) sends any message by telephone which is grossly offensive or of an 
indecent, obscene or menacing character; 

(M sends any message by telephone, or any telegram, which lie knows 
to be lal.se. lor the purpose of causing annoyance, inconvenience or needless 
anxiety lo any other person; or 

(t) persistently makes telephone calls without reasonable cause and for 
any such purpose as aforesaid, 

he shall be liable on summary conviciion lo a fine not exceeding ten pounds, or 
imprisonment lor a term not exceeding one month, or to both.” 
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2. A related challenge is also made to Section 69-A introduced by the 
same amendment which reads as follows: 

"69-A. Power to issue directions for blocking for public access of any a 
information through any computer resource—( I) Where the Central 
Government or any of its officers specially authorised by it in this behalf is 
satisfied that it is necessary or expedient so to do, in the interest of 
sovereignty and integrity of India, defence of India, security of the State 
friendly relations with foreign States or public order or for preventing 
incitement to the commission of any cognizable offence relating- to above, it 
may subject to the provisions of sub-section (2), for reasons to be recorded ^ 
in writing, by order, direct any agency of the Government or intermediary to 
block for access by die public or cause to be blocked for access by the public 
any information generated, transmitted, received, stored or hosted in any 
computer resource. J 

(2) I lie procedure and safeguards subject to which such blocking Tor 
access by the public may be carried out, shall be such as may be prescribed. c 

(3) The intermediary who fails to comply with the direction issued under 
sub-sect ion (1) shall be punished with an imprisonment for a term which 
may extend to seven years and shall also be liable to fine.” 

3. The Statement of Objects and Reasons appended to the Bill which 
introduced (he Amendment Act stated in Para 3 that: 

3. A rapid increase in the use of computer and internet has given rise to & 
new forms of crimes like publishing sexually explicit materials in electronic 


(Footnote / could.) 

This section in turn was replaced by Section 49 or the British 
Telecommunication Act. 1981 and Section 4.3 of the British Telecom mimical ion e 
Acu 1984. tn its present form in the U.K., it is Section 127 of the 
Communicmions Aci, 2003 which is relevant and which is as follows: 

127. Improper use of public electronic communications network —(1) A 
person is guilty of an offence if lie— 

(«) sends by means ol a public electronic communications network a 
message or other matter that is grossly offensive or of an indccenl. obscene , 
or menacing character; or ' 

{b) causes any such message or mailer to be so sent, 

(2) A person is guilty of an offence if, for the purpose or causing 

annoyance, inconvenience or needless anxiety to another, he_ 

(fl) sends by means of a public electronic communications network, a 
message that he knows to be false, 

(fc) causes such a message to be sent; or g 

[<) persistently makes use of a public electronic communications 
network. 

(3) A person guilty of an offence under this section shall be liable, on 
summary conviction, to imprisonment for a term not exceeding six months or to 
a hue not exceeding level 5 on the standard scale, or to both. 

(4) Sub-sections (I) and (2) do not apply to anything done in the course of . 
providing a programme service [within the meaning of the Broadcastine Act 
1990 (c. 42)]." 
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form, video voyeurism and breach of confidentiality and leakage of data by 
intermediary, c-commerce frauds like personation commonly known as 
g phishing, identity theft and offensive messages through communication 
services. So. penal provisions arc required to be included in the Information 
Technology Act, the Penal Code, the Indian Evidence Act and the Code of 
Criminal Procedure to prevent such crimes.” 

4. The petitioners contend that the very basis of Section 66-A—that it has 
given rise to new forms of crimes—is incorrect, and that Sections 66-B to 

b 67-C ami various sections of the Penal Code, 1860 (which will be referred to 
hereinafter) arc good enough to deal with all these crimes. 

5. The petitioners’ various counsel raised a large number of points as to 
the constitutionality of Section 66-A. According to them, first and foremost 
Section 66-A infringes the fundamental right to free speech and expression 
and is not saved by any of the eight subjects covered in Article 19(2). 

C According to them, the causing of annoyance, inconvenience, danger, 
obstruction, insult, injury, criminal intimidation, enmity, hatred or ill will are 
all outside the purview or Article 19(2). further, in creating an offence. 
Section 66-A suffers from the vice of vagueness because unlike the offence 
created by Section 66 of the same Act, none of the aforesaid terms are even 
attempted to he defined and cannot be defined, the result being that innocent 
persons are roped in as well as those who are not. Such persons arc not told 
clearly on which side of the line they fall; and it would he open to the 
authorities to be as arbitrary and whimsical as they like in bookinu such 
persons under the said section. In fact, a large number of innocent persons 
hn/c been booked and many instances have been given in the form of a note 
e IO lilc Court. The enforcement of the said section would really be an insidious 
form of censorship which impairs a core value contained in Article 19(1 )(a). 
In addition, the said section has a chilling effect on the freedom of speech 
and expression. Also, the right of viewers is infringed as such chilling effect 
would not give them the benefit of many shades of grey in terms of various 
points or view that could be viewed over the internet. The petitioners also 
f contend that their rights under Articles 14 and 21 are breached inasmuch as 
there is no intelligible differentia between those who use the internet and 
those who by words spoken or written use other mediums of communication. 
To punish somebody because he uses a particular medium of communication 
is itself a discriminatory object and would fall foul of Article 14 in any case. 

6. In reply, Mr Ttishur Mehta, learned Additional Solicitor General 
g defended die constitutionality of Section 66-A. He argued that the legislature 

is in lhe best position to understand and appreciate the needs of the people. 
The Court will, therefore, interfere with the legislative process only when a 
statute is clearly violative of the rights conferred on the citizen under Pai l HI 
of the Constitution. There is a presumption in favour of the constitutionality 
of an enactment. Further, the Court would so construe a statute to make it 
h workable and in doing so can read into it or read down the provisions that arc- 
impugned. The Constitution docs not impose impossible standards of 
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determining validity. Mere possibility of abuse of a provision cannot he a 
ground to declare a provision invalid. Loose language may have been used in 
Section 66-A to deal with novel methods ol disturbing other people’s rights 
by using the internet as a tool to do so. Further, vagueness is not a ground to 
declare a statute unconstitutional if the statute is otherwise legislatively 
competent and non-arbitrary. He cited a large number of judgments before us 
both from this Court and from overseas to buttress his submissions. 

Freedom of speech and expression 

7. Article 19(1 ){a) of the Constitution oflndia stales as follows: 

"19. Protection of certain rights regarding freedom of speech, etc.— 
(1) All citizens shall have the right— 

(«) to freedom of speech and expression;” 

Article 19(2) states: 

(2) Nothing in sub-clause (a) of clause (1) shall affect the operation or 
any existing taw, or prevent the State from making any law, insofar as such 
law imposes reasonable restrictions on the exercise of the right conferred by 
the said sub-clause in the interests of the sovereignty and integrity of India, 
llic security of the Stale, friendly relations with foreign Slates, public order] 
decency or morality or in relation to contempt of court, defamation or 
incitement to an offence.” 

8. 1 he Preamble of the Constitution of India inter alia speaks of liberty of 
thought, expression, belief, faith and worship. It also says that India is a 
sovereign democratic republic. It cannot be overemphasised that when it 
comes to democracy, liberty of thought and expression is a cardinal value that 
is of paramount significance under our constitutional scheme. 

9. Various judgments of this Court have referred to the importance of 
freedom of speech and expression both from the point of view of thg liberty 
of the individual and from the point of view of our democratic form of 
government. For example, in the early case of Romesh Thappar v. State of 
Madras', SCR at p. 602, this Court staled that freedom of speech lay at the 
foundation of all democratic organisations. In Sakai Papers (P) Ltd. v. Union 
oflndia 2 3 4 , SCR at p. 866, a Constitution Bench of this Court said that freedom 
of speech and expression of opinion is of paramount importance under a 
democratic constitution which envisages changes in the composition of 
legislatures and governments and must be preserved. In a separate concurring 
judgment Beg, J. said, in Bennett C.oleman Co. v. Union of lndia'\ SCC 
p. 828, para 98 : S'CR at p. 829, that the freedom of speech and of the press is 


2 1950 SCR 594: AIR 1950 SC 124 ; (1950) 51 CriLJ 1514 

3 (1962) 3 SCR S42 : AIR 1962 SC 305 

4 (1972) 2 SCC 788: (1973) 2 SCR 757 
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the Ark of the Covenant of Democracy because public criticism is essential to 
the working of its institutions. 5 

3 10. Equally, in S. Khushboo v. Kanniammafi this Court slated, in para 45 

that the importance of freedom of speech and expression, though not 
absolute, was necessary as we need 10 tolerate unpopular views. This right 
requires the Tree ilow of opinions and ideas essential to sustain the collective 
life or the citizenry. While an informed citizenry is a precondition for 
j , meaningful governance, the culture of open dialogue is generally of great 

| ° societal importance. b 

\ II. This last judgment is important in that it refers to the "marketplace of 

ideas" concept that has permeated American law. This was pul in the 
I felicitous words of Holmes, J. in his famous dissenl in Abrams v United 

\ States 7 , thus: (L Ed p. 1180) 

| c "... Bui when men have realised that time has upset many fighting 

faiths, they may come to believe even more than they believe the very 
foundations of their own conduct that the ultimate good desired is better 
reached by free trade in ideas—that the best lest of truth is the power of 
the thought to get itself accepted in the competition of the market; and 
that truth is the only ground upon which their wishes safely can be 
d carried out. That at any rate, is the theory of our Constitution.” 

12. Brandcis, J. in his famous concurring judgment in Whitney v 
California 8 , said: (L Ed pp. 1105-06) 

“1 hose who won our independence believed that the final end of the 
Slate was to make men free to develop their faculties, and that in its 
Government the deliberative forces should prevail over the arbitrary. 

; 3 They valued liberty both as an end and as a means, They believed liberty 

to be the secret of happiness and courage to be the secret of liberty. They 
believed that freedom to think as you will and to speak as you think are 
means indispensable to the discovery and spread of political truth; that 
without free speech and assembly discussion would be futile; (hat with 
them, discussion aflords ordinarily adequate protection against the 
/ dissemination of noxious doctrine; that the greatest menace to freedom is 
an inert people; that public discussion is a political duty; and that this 
j should be a fundamental principle of the American Government. They 

recognised the risks to which all human institutions arc subject. But they 
! knew that order cannot be secured merely through fear of punishment for 

i its infraction; that it is hazardous to discourage thought, hope and 

| 9 —- 

5 Incidentally, the Ark of the Covenant is perhaps the single most important focal 
point in Judaism. The original Ten Commandments which the Lord himself gave 
to Moses was housed in a wooden chest which was gold-plated and called the 
Ark of the Covenant and carried by the Jews from place to place until it found its 
; final repose in the first temple—that is the temple built by Solomon, 

j ^ 6 (2010) 5 SCC 600 : <2010) 2 SCC (Cri) 1299 

] j 7 250US616: 63fil'd 1173(1919) 

• | S 711. F.d 1095 : 274 US 357 (1927) 
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imagination; that fear breeds repression; that repression breeds hate; that 
hate menaces stable Government; that the path of safety lies in the 
opportunity to discuss freely supposed grievances and proposed 
remedies; and ihal the fitting remedy for evil counsels is good ones. 
Believing in the power of reason as applied through public discussion, 
they eschewed silence coerced by law—the argument of force in its worst 
form. Recognising the occasional tyrannies of governing majorities, they 
amended the Constitution so that free speech and assembly should be 
guaranteed. 

Fear or serious injury cannot alone justify suppression of free speech 
and assembly. Men feared witches and burnt women. It is the function of 
speech to free men from the bondage of irrational fears. To justify 
suppression of free speech there must be reasonable ground to fear that 
serious evil will result if free speech is practiced. There must be 
reasonable ground to believe that the danger apprehended is imminent. 
There must be reasonable ground to believe that the evil to be prevented 
is a serious one. Every denunciation of existing law tends in some 
measure to increase the probability that there will be violation of it. 
Condonation of a breach enhances the probability. Expressions of 
approval add to the probability. Propagation of the criminal state of rnind 
by teaching syndicalism increases it. Advocacy of law-breaking 
heightens it still further. But even advocacy of violation, however 
reprehensible morally, is not a justification for denying free speech where 
the advocacy falls short of incitement and there is nothing to indicate that 
the advocacy would be immediately acted on. The wide difference 
between advocacy and incitement, between preparation and ntiempi, 
between assembling and conspiracy, must be borne in mind. la order to 
support a finding of clear and present danger it must be shown cither that 
immediate serious violence was to be expected or was advocated, or that 
the past conduct furnished reason to believe that such advocacy was then 
contemplated. (emphasis supplied) 

13. This leads us to a discussion of what is the content of the expression 
freedom ol speech and expression”. There arc three concepts which are 
fundamental in understanding the reach of this most basic of human rights. 
The first is discussion, the second is advocacy, and the third is incitement. 
Mere discussion or even advocacy of a particular cause howsoever unpopular 
is at the heart of Article 19{l)(a). It is only when such discussion or advocacy 
reaches the level of incitement that Article 19(2) kicks in. 9 It is at this stage 


y A good example or the difference between advocacy and incitement is Mark 
Antony’s speech in Shakespeare's immorisii classic Julius Caesar. Mark Antony 
begins cautiously. Brutus is chastised for calling Julius Caesar ambitions and is- 
repeatedly said to be an "honourable man”. Fie then shows the crowd Caesar's 
mantle and describes who struck Caesar where. It is at this point, after the 
interjection of two citizens from the crowd, that Antony says: 
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that a law may bo made curtailing the speech or expression that leads 
inexorably to or tends to cause public disorder or tends to cause or lends to 
a afreet the sovereignly and integrity oflndia. the security of the State, friendly 
relations with foreign States, etc. Why it is important to have these three 
concepts in mind is because most of the arguments of both petitioners and 
respondents tended to veer around the expression “public order". 

14. li is at this point that a word needs to be said about the use of 
American judgments in the context of Article 19(l)(a). In virtually every 

b significant judgment of this Court, reference has been made to’ judgments 
from across the Atlantic. Is it safe to do so? 

15. It is significant, to notice first the differences between the US First 
Amendment and Article 19(l)(a) read with Article 19(2). The first important 
difference is the absoluteness or the US First Amendment-Congress shall 
make no law which abridges the freedom of speech. Second, whereas the US 

C First Amendment speaks of freedom of speech and of the press, without any 
reference to “expression”, Article 19(l)(a) speaks of freedom of speech and 
expression without any reference to “the press”. Third, under the US 
ConslituLion, speech may be abridged, whereas under our Constitution, 
reasonable restrictions may be imposed. Fourth, under our Constitution such 
restrictions have to be in the interest of eight designated subject-matters— 
d that is, any law seeking to impose a restriction on the freedom of speech can 
only pass muster ir it is proximaiely related to any or the eight subject- 
matters set out in Article 19(2). 

16. Insofar as the first apparent difference is concerned, the US Supreme 
Court has never given literal effect to the declaration that Congress shall 


(Footnote 9 could.) 

“Antony— Good friends, sweet friends, let me not stir you up 
To such a sudden flood of mutiny. 

They ihal have done this deed are honourable: 

What private griefs they have, alas. I know ooi, 

1 hat made them do it: they arc wise and honourable. 

And will, no doubt, with reasons answer you. 

I come not. friends, to steal away your hearts: 

1 am no orator, as Brutus is; 

But, as you know me all, a plain blunt man, 

Thai love my friend; and that they know lull well 
Thai gave me public leave to speak of him: 
for I have neither wit, nor words, nor worth. 

Action, nor utterance, nor the power of speech. 

To slir men’s blood: 1 only speak right on; 

1 tell you that which you yourselves do know; 

Show you sweet Caesar’s wounds, poor poor dumb mouths. 
And bid diem speak for me: but were 1 Brutus. 

And Brutus Antony, there were an Antony 
Would ruffle up your spirits and pul a longue 
In every wound of Caesar that should move 
The stones of Rome to rise and mutiny 
All —We'll mutiny.” 


i 
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make no law abridging the freedom of speech. The approach of the Court 
which is succinctly stated in one of the early US Supreme Court judgments, 
continues even today. In Chaplinsky v. New Hampshire 10 , Murphy, J. who 
delivered the opinion of the Court pm it thus: (L Ed p. 1035) 

“Allowing the broadest scope to the language and purpose of the 
Fourteenth Amendment, it is well understood that the right of free speech 
is not absolute at all limes and under all circumstances. There arc certain 
well defined and narrowly limited classes or speech, the prevention and 
punishment of which have never been thought to raise any constitutional b 
problem. These include the lewd and obscene, the profane, the libelous, 
and the insulting or ‘lighting’ words—those which by their very 
utterance inflict injury or tend to incite an immediate breach or the peace. 

Il has been well observed that such utterances are no essential part of any 
exposition of ideas, and arc of such slight social value as a step to truth 
that any benefit that may be derived from them is clearly outweighed by c 
the social interest in order and morality. ‘Resort to epithets or personal 
abuse is not in any proper sense communication of information or 
opinion safeguarded by the Constitution, and its punishment as a 
criminal act would raise no question under that instrument.’ Cantwell v. 
Connecticut 11 , US pp. 309, 310 : S Cl p. 906.” 

17. So far as the second apparent difference is concerned, ihe American d 
Supreme Court has included "expression” as part of freedom of speech and 
this Court has included “the press” as being covered under Article 19(l)(«), 

so that, as a matter of judicial interpretation, both the US and India protect 
the freedom of speech and expression as well as press freedom. Insofar as 
abridgement and reasonable restrictions are concerned, both the US Supreme 
Court and this Court have held that a restriction in order to be reasonable e 
must be narrowly tailored or narrowly interpreted so as to abridge or restrict 
only what is absolutely necessary. It is only when it comes ui tli'e eight 
subject-mat tors that there is a vast difference. In the US, if there is a 
compelling necessity to achieve an important governmental or societal goal, a 
law abridging freedom of speech may pass muster. But in India, such law 
cannot pass muster if it is in the inlorest of the general public. Such law has f 
to be covered by one of the eight subjcct-maliers set out under Article 19(2). 

If it docs not, and is outside the pale of Article 19(2), Indian courts will strike 
down such law. 

18. Viewed from the above perspective, American judgments have great 
persuasive value on the content of freedom of speech and expression and the 
tests laid down Tor its infringement. It is only when it comes to subserving 9 
the general public interest that there is the world of a difference. This is 
perhaps why in Kameshwar Prasad v. State of Bihar 12 , this Court held’ (SCR 

p. 378 : AIR pp. 1169-70, para 8) 


10 861. Ed 1031 : 315 US 568 (1942) 

11 310 US296: 60S Cl 900 : 84 I. Eil 1213 : 128 At.R 1352 (19-10) 

12 1962 Supp (3) SCR 369 ; AIR 1962 SC 1166 
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“As regards ihcse decisions of the American Courts, it should he 
borne in mind that though the First Amendment to the Constitution of the 
a United Stale rending ‘Congress shall make no law ... abridgiim the 
freedom ol speech appears to confer no power on the Congress to 
impose any restriction on the exercise of the guaranteed right, still it has 
always been understood that the freedom guaranteed is subject to the 
police power—the scope or which however has not been defined with 
precision or uniformly. It is on the basis of the police power to abridge that 
b freedom that the constitutional validity of laws penalising libels, and those 
relating to sedition, or to obscene publications, etc., has been sustained. 
The resultant flexibility of the restrictions that could be validly imposed 
renders the American decisions inapplicable to and without much use for 
resolving the questions arising under Article I9(l)(a) or (b) of our 
Constitution wherein the grounds on which limitations might be placed on 
c the guaranteed right are set out with definiteness and precision.” 

19. But when it comes to understanding the impact and content of 
freedom of speech, in Indian Express Newspapers (Bombay) (P) Lid, v. 
Union of India™, Venkalaramiah, J. stated: (SCC p. 671 para 44 ■ SCR 
pp. 324F-325A) 


“While examining the constitutionality of a law which is alleged to 
I contravene Article 19(l)(o) ol [he Constitution, we cannot, no doubt, be 

solely guided by the decisions of the Supreme Court of the United States 
of America. Hut in order to understand the basic-principles of freedom of 
| speech and expression and the need lor that freedom in a democratic 

country, wc may take them into consideration. The patient of Article 
19(1)(<3> and of Article 19(1 )(g) of our Constitution is different from the 
pattern of the First Amendment to the American Constitution which is 
almost absolute in its terms. The rights guaranteed under Article 19(1)(«) 
and Article 19(i)(g) of the Constitution are to be read along with'clauses 
(2) and (6) of Article 19 which carve out areas in respect of which valid 
legislation can be made.” 

| ^ 20. With these prefatory remarks, we will now go to the other aspects of 

the challenge made in these writ petitions and argued before us. 

! A .Article 19(1 )(a) 

\ 21- Section 66-A has been challenged on the ground that it easts the net 

very wide- "all information” that is disseminated over the internet is 
included within its reach, it will be useful to note that Section 2(r) of the 
j 9 Information Technology Act, 2000 defines “information" as follows: 

2. Definitions. -(1) In this Act. unless die context otherwise 
, requires— 

(v) information' includes data, message, text, images, sound, 
voice, codes, computer programmes, software and databases or micro 
film or computer generated micro fichc.” 


13 (1985) 1 SCC 64 J : 1985 SCC (Tax) 121 : (1985) 2 SCR 287 
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Two things will be noticed. The first is that (he definition is an inclusive one. 
Second, the definition does no! refer to what the content of information can 
be, In fact, it refers only to the medium through which such information is a 
disseminated. It is clear, therefore, that the petitioners arc correct in saying 
that the public’s right to know is directly affected by Section 66-A. 
Information of all kinds is roped in—such information may have scientific, 
literary or artistic value, it may refer to current events, it may be obscene or 
seditious. That such information may cause annoyance or inconvenience to 
some is how the oJTencc is made out. It is clear that the right of the people to b 
know—the marketplace of ideas—which the internet provides to persons of 
all kinds is whal attracts Section 66-A. Thai the information sent has to be 
annoying, inconvenient, grossly offensive, etc., also shows that no distinction 
is made between mere discussion or advocacy of a particular point of view 
which may be annoying or inconvenient or grossly offensive to some and 
incitement by which such words lead to an imminent causal connection with C 
public disorder, security of State, etc. The petitioners are right in saying that 
Section 66-A in creating an offence against persons who use the internet and 
annoy or cause inconvenience to others very clearly affects the freedom of 
speech and expression of the citizenry of India at large in that such speech or 
expression is directly curbed by the creation of the offence contained in 
Section 66-A. d 

22. In this regard, the observations of Jackson, J. in American 
Communications Assn. v. Douds 14 arc apposite: (L Ed p. 967) 

Thought control is a copyright of totalitarianism, and wc have no 
claim to it. It is not the function of our Government to keep the citizen 
from falling into error; it is the function of the citizen to keep the g 
Government from falling into error. Wc could justify any censorship only 
when the censors are better shielded against error than the censored.” 

B. Article 19(2) 

23. One challenge to Section 66-A made by the petitioners’ counsel is 
that the offence created by the said section has no proximate relalion with 
any or the eight subject-matters contained in Article 19(2). We may 
incidentally mention that the Stale has claimed that the said section can be 
supported under the heads of public order, defamation, incitement to an 
offence and decency or morality. 

24. Under our constitutional scheme, as stated earlier, it is not open to the 
State to curtail freedom of speech to promote the general public interest. Jn Q 
Sakai Papers (P) Lid. v. Union of India*, this Court said: (SCR p. 863 : AIR 
pp. 313-14, para 37) 

“It may well be within die power ofthe Slate to place, in the interest 
of the general public, restrictions upon the right of a citizen to carry on 


14 94 L Ed 925 : 339 US 382 (1950) 

3 (1962) 3 SCR 842 : AIR 1962 SC 305 
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business but it is not open to the State to achieve this object by directly 
and immediately curtailing any other freedom of that citizen guaranteed 
a by the Constitution and which is not susceptible of abridgment on the 
same grounds as arc set out in clause (6) of Article 19. Therefore, the 
right of freedom of speech cannot be taken away with the object of 
placing restrictions on the business activities of a citizen. Freedom of 
speech can be restricted only in the interests of the security of the State, 
friendly relations with foreign Stale, public order, decency or morality or 
j b in relation to contempt of court, defamation or incitement to an offence. 

It cannot, like the freedom to carry on business, be curtailed in the 
interest ol the general public. If a law directly affecting it is challenged, it 
is no answer that the restrictions enacted by it arc justifiable under 
clauses (3) to (6). For, the scheme of Article 19 is to enumerate different 
freedoms separately and then to specify the extent of restrictions to 
which they may be subjected and the objects for securing which this 
could be done. A citizen is entitled to enjoy each and every one of the 
freedoms together and clause (1) docs not prefer one freedom to another. 
That is the plain meaning of this clause. It follows from this that the Stale 
cannot make a law which directly restricts one freedom even for securing 
d lhe bcl,tr enjoyment of another freedom. All the greater reason, 
therefore, for holding that the State cannot directly rcslricl one freedom 
by placing an otherwise permissible restriction on another freedom." 
j 25. Before we come to each of these expressions, we must understand 

what is meant by lhe expression “in the interests of. In Supi,. Central Prison 
v. Ram Manahar Lohia 15 , this Court laid down: (SCR pp. S34-36 : AIR 

e pp. 639-40, paras 12-14) 

3 

“••• Wc do not understand the observations of the Chief Justice lo 
mean lhal any remote or fanciful connection between the impugned Aci 
and the public order would be sufficient lo sustain its validity. The 
' learned ChicI Justice was only making a distinction between an Act 

! which expressly and directly purported to maintain public order and one 

f which did not expressly slate the said purpose but left it to be implied 
therefrom; and between an Act that directly maintained public order and 
that indirectly brought about the same result. The distinction does nor 
ignore the necessity for intimate connection between the Act and the 
public order sought to be maintained by the Act. 

... The restriction made ‘in the interests of public order’ must also 
have reasonable relation to the object to be achieved i.e. the public order. 
II the restriction has no proximate relationship to the achievement of 
public order, it cannot be said that the restriction is a reasonable 
! restriction within the meaning of the said clause. ... The decision, in our 

view, lays down lhe correct lest. The limitation imposed in the interests 
/, ol public order to be a reasonable restriction, should be one which has a 


303 


15(1 960) 2 SCR 821; AIR 1 960 SC 633 ; I960 Cri [J 1002 
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proximate connection or nexus with public order, but not one far-fetched, 
hypothetical or problematical or too remote in the chain of its relation 
with the public order. 

... There is no proximate or even foreseeable connection between 
such instigation and the public order sought to be protected under this 
section. We cannot accept the argument of the learned Advocate General 
that instigation of a single individual not to pay lax or dues is a spark 
which may in the long run ignite a revolutionary movement destroying 
public order. (emphasis supplied) b 

Reasonable restrictions 

26. This Court has laid down what “reasonable restrictions" means in 
several cases. In Chintaman Rao v. State of M.P. 16 this Court said: (SCR 
p. 763 : AIR p. 119, para 7) 

“The phrase ‘reasonable restriction’ connotes that the limitation c 
imposed on a person in enjoyment of the right should not be arbitrary or 
of an excessive nature, beyond what is required in the interests of the 
public. The word reasonable’ implies intelligent care and deliberation, 
that is, the choice ol a course which reason dictates. Legislation which 
arbitrarily or excessively invades the right cannot be said to contain the 
quality of reasonableness and tinless it strikes a proper balance between d 
the freedom guaranteed in Article 19(l)(g) and the social control 
permitted by clause (6) of Article 19, it must be held lo be wanting in thal 
quality.” 

27. In State of Madras v. V.G. /toiv 17 , this Court said- (SCR dd 
606-07 : AIR pp. 199-200, para 15) 

“This Court had occasion in Khan case ls to define the scope of the e 
judicial review under clause (5) of Articled where the phrase ‘'imposing 
reasonable restrictions on the exercise of the right’ also occurs and four 
out of the five Judges participating in the decision expressed the view 
(the other Judge leaving the question open) that both the substantive and 
the procedural aspects of the impugned restrictive law should be 
examined from the point of view of reasonableness; thal is to say, the 
Court should consider not only factors such as the duration and the extent 
oT the restrictions, but also the circumstances under which and the 
manner in which their imposition has been authorised. It is important in 
this context to hear in mind thal the lest of reasonableness, wherever 
prescribed, should be applied to each individual statute impugned and no 
abstract standard, or general patient of reasonableness can be laid down 
as applicable lo all cases. The nature of the right alleged to have been 
infringed, the underlying purpose of the restrictions imposed, the extent 


16 1950 SCR 759: AIR 1951 SC 118 

17 1952 SCR 597 ;AIR 1952 SC 196 : 1952 CriLJ 966 

18 N.D. Khnre v. State of Delhi, 1950 SCR 519 : AIR 1950SC2I1 : (1951) 52 Cri LJ 550 
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and urgency or the evil sought to be remedied thereby, the disproportion 
of the imposition, the prevailing conditions at the time, should all enter 
a into the judicial verdict. In evaluating such elusive factors and forming 
their own conception of what is reasonable, in all the circumstances of a 
given case, it is inevitable that the social philosophy and the scale of 
values of the Judges participating in the decision should play an 
important part, and the limit to their interference with legislative 
judgment in such cases can only be dictated by their sense of 
t> responsibility and self-restraint and the sobering reflection that the 
Constitution is meant not only for people of their way of thinking but for 
all, and that the majority of the elected representatives of the people 
have, in authorising the imposition of the restrictions, considered them to 
be reasonable.” 

28. Similarly, in Mohd. Faruk v. State of Nl.P. ”, this Court said: (SCC 
c p. 857, para 10: SCR p. 161 E-G) 

"... The Court must in considering the validity of the impugned law 
imposing a prohibition on the carrying on of a business or profession, 
attempt an evaluation ol its direct and immediate impact upon the 
fundamental rights of the citizens affected thereby and the larger public 
d interest sought to be ensured in the light of the object sought to he 
achieved, the necessity to restrict die citizen's freedom, the inherent 
pernicious nature of the act prohibited or its capacity or tendency to be 
harmful to the general public, the possibility of achieving the object by 
imposing a less drastic restraint, and in the absence of exceptional 
situations such as the prevalence of a state of emergency national or 
e local—or the necessity to maintain essential supplies, or the necessity to 

stop activities inherently dangerous, the existence of a machinery to 
satisfy the administrative authority that no case for imposing the 
restriction is made out or that a less drastic restriction may ensure the 
objeel intended to be achieved.” 

I 29. In N.ii. Khare v. State of Delhi IS , a Constitution Bench also spoke of 

j f reasonable restrictions when it comes to procedure, it said: (SCR 
: p. 524 : AIR p. 214, para 4) 

"... While the reasonableness of the restrictions has to be considered 
■ with regard to the exercise of the right, it docs not necessarily exclude 

from the consideration of the Court the question of reasonableness of the 
procedural pari of the law. It is obvious that if the law prescribes live 
9 years’ cxiernrnciu or ten years’ externmcnt, the question whether such 
period of externmcnt is reasonable, being the substantive part, i.s 
necessarily for the consideration of the Court under clause (5). Similarly, 
if the law provides the procedure under which the exercise of the right 
may be restricted, the same is also for the consideration of the Court, ns it 

h 

19 (1969) 1 SCC 853 : (1970) i SCR 156 

18 1950 SCR 519: AIR 1950 SC 211 : (1951) 52 Cri 1J 550 
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has to determine if the exercise of the right has been reasonably 
restricted.” 

30. It was argued by the learned Additional Solicitor General that a a 
relaxed siandard of reasonableness of restriction should apply regard being 
had to the fact that the medium of speech being ihe internet differs from othe7 
mediums on several grounds. To appreciate the width and scope of his 
submissions, we are selling out his written submission verbatim: 

(r) 1 he reach of print media is restricted to one Stale oral the most 
one country while internet has no boundaries and its reach is global; * 

(/t) I he recipient of the free speech and expression used in a print 
media can only be literate persons while internet can be accessed by 
literate and illiterate both since one click is needed to download an 
objectionable post or a video; 

("') ln case televisions serials (except live shows) and movies, C 
there is a permitted pre-censorship which ensures right of viewers not to 
receive any information which is dangerous to or not in conformity with 
the social interest. While in the case of an internet, no such pre- 
censorship is possible and each individual is publisher, printer, producer, 
tliieclor and broadcaster of the content without any statutory regulation; 

(iv) In case of print media or medium of television and lilms 
whatever is truly recorded can only be published or broadcasted/ 
tcleviscd/viewed. While in case of an internet, morphing of images, 
change of voices and many other technologically advance methods to 
create serious potential social disorder can be applied, 

(i') By the medium of internet, rumours having a serious potential of e 
creating a serious social disorder can be spread to trillions of people 
without any check which is not possible in case of other mediums: 

^ case of mediums like print media, television and films, it is 

broadly not possible to invade privacy of unwilling persons. While in 
case of an internet, it is very easy to invade upon the privacy of any 
individual and thereby violating his right under Article 21 of the f 
Constitution of India. 

(vii) By its very nature, in the mediums like newspaper, magazine, 
television or a movie, it is not possible to sexually harass someone! 
outrage the modesty of anyone, use unacceptable filthy language anti 
evoke communal frenzy which would lead to serious social disorder, g 
While in the case of an internet, it is easily possible to do so by a mere 
click o[ a button without any geographical limitations and almost in all 
cases while ensuring anonymity of the offender. 

('"") B y 'he very nature of the medium, the width and reach of 
internet is manifold as against newspaper and films. The said mediums 
have inbuilt limitations i.e. a person will have to buy/borrow a newspaper h 
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and/or will have to go to a theatre to watch a movie. For television also 
one needs at least a room where a television is placed and can only watch 
, 3 | hose channels which he has subscribed and that too only at a time where 

it is being telecast. While in case of an internet a person abusing the 
internet, can commit an offence at any place at the lime of his choice and 
maintaining his anonymity in almost all cases. 

(/.t) In case of other mediums, it is impossible to maintain anonymity 
k as a result of which spcech/idca/opinions/fiims having serious potential 
of creating a social disorder never gets generated since its origin is bound 
to be known. While in case of an internet mostly its abuse takes place 
under the garb of anonymity which can be unveiled only after thorough 
investigation. 

! (-0 I" case of other mediums like newspapers, television or films, the 

j c approach is always institutionalised approach governed by industry 

specific ethical norms of sell conduct. Gach newspaper/mugazine/movie 
production house/TV channel will have its own institutionalised policies 
in-house which would generally obviate any possibility of the medium 
j bc '“S abused. As against that use of internet is solely based upon 

I individualistic approach of each individual without any check, balance or 

^ regulatory ethical norms for exercising freedom ol speech and expression 

under Article 19(l)(u). 

(.vi) In the era limited to print media and cinematograph; or even in 
case of publication through airwaves, the chances of abuse of freedom or 
expression was less due to inherent infrastructural and logistical 
| e constraints. In the case of said mediums, it was almost impossible for an 

individual to create and publish an abusive content and make it.availablc 
! to trillions or people. Whereas, in the present internet age the said 

infrastructural and logistical constraints have disappeared as any 
individual using even a smart mobile phone or a portable computer 
device can create and publish abusive material on its own, without 
f seeking help of anyone else and make it available to trillions of people by 

just one click." 

31. As stated, all the above factors may make a distinction between the 
; P rinl antl ot,,ur media as opposed to the internet and the legislature may well, 

therefore, provide for separate offences so far as free speech over the internet 
is concerned. There is, therefore, an intelligible differentia having a rational 
: 9 relation to the object sought to be achieved—that there can be creation of 

offences which arc applied to free speech over the internet alone as opposed 
to other mediums of communication. Thus, an Article 14 challenge has been 
repelled by us on this ground later in this judgment. But we do not find 
anything in the features outlined by the learned Additional Solicitor General 
, to relax the Court’s scrutiny of the curbing of the content of free speech over 

the internet. While it may be possible to narrowly draw a section creating a 
new ol fence, such as Section 69-A for instance, refutable only to speech over 
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ihe internet, yet (he validity of such a law will have lo be tested on the 
touchstone of the tests already indicated above. 

32. In fact, this aspect was considered in Ministry of Information & 
Broadcasting. Govt, of India v. Cricket Assn, of Bengal in para 37, where 
the following question was posed: (SCC p. 208) 

37. The next question which is required to be answered is whether 
there is any distinction between the freedom of the print media and that 
of the electronic media such as radio and television, and if so, whether it 
necessitates more restrictions on the latter media." 

This question was answered in para 78 thus: (SCC pp. 226-27) 

78. 1 here is no doubt that since the airwavcs/frcquencies tire a 
public property and are also limited, they have to be used in the best 
interest of the society and this can be done either by a central authority 
by establishing its own broadcasting network or regulating the grant of 
licences to other agencies, including the private agencies. What is further, 
the electronic media is the most powerful media both because of its 
audio-visual impact and its widest reach covering the section of the 
society where the print media does not reach. The right to use the 
airwaves and the content of the programmes, therefore, needs regulation 
for balancing it and as well as to prevent monopoly or information and 
views relayed, which is a potential danger nowing from the 
concentration or the right to brondcast/tclccast in the hands either of a 
central agency or of few private affluent broadcasters. That is why the 
need to have a central agency representative of all sections of the society 
free from control both of the Government and ihe dominant influential 
sections ol the society. This is not disputed. But to contend that on that 
account the restrictions to be imposed on the right under Article |9(]){«) 
should be in addition to those permissible under Article 19(2) and 
dictated by the use of public resources in the best interests of the society 
at large, is to misconceive both the content of the freedom of speech and 
expression and the problems posed by the clement of public property in, 
and the alleged scarcity of, the frequencies as well as by the wider reach 
of the media. If the right to freedom of speech and expression includes 
the right to disseminate information to as wide a section of the 
population as is possible, the access which enables the right to be so 
exercised is also an integral part of the said right. The wider range of 
ciiculation of information or its greater impact cannot restrict the 
content of the right nor can it justify its denial. The virtues of the 
electronic media cannot become its enemies. It may warrant a greater 
regulation over licensing and control and vigilance on the content of the 
programme telecast. However, this control can only be exercised within 
the framework of Article 19(2) and the dictates of public interests. To 
plead for other grounds is to plead for unconstitutional measures. It is 


20 (t9 l J5) 2 SCC 161 
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further diificull to appreciate such contention on the part of the 
Government in this country when they have a complete control over the 
a frequencies and the content of the programme to be telecast. They 
control the sole agency of telecasting. They are also armed with the 
provisions of Article 19(2) and the powers of prc-censorship under the 
Cinematograph Act and Rules. The only limitation on the said right is, 
therefore, the limitation of resources and the need to use them for the 
benefit of all. When, however, there arc surplus or unlimited resources 
b and the public interests so demand or in any case do hot prevent 
telecasting, the validity of the argument based on limitation of resources 
disappears. It is true that to own a frequency for the purposes of 
broadcasting is a costly affair and even when there arc surplus or 
unlimited frequencies, only the affluent few will own them and will be in 
a position to use it to subserve their own interest by manipulating news 
| c and views. That also poses a danger to the freedom of speech and 

I expression of the have-nots by denying them the truthful information on 

| all sides of an issue which is so necessary to form a sound view on any 

| subject. Thai is why the doctrine of fairness has been evolved in the US 

| in the context of the private broadcasters licensed to share the limited 

i frequencies with the central agency like PCC to regulate the 

d programming, But this phenomenon occurs even in the case of the print 

media of all the countries. Hence the body like the Press Council of India 
which is empowered to enforce, however imperfectly, the right to reply, 
j I he print media further enjoys as in our country, freedom from 

pre-censorship unlike ihe electronic media." (emphasis supplied) 

Public order 

G 

33. In Article 19(2) (as it originally stood) this sub-head was 
conspicuously absent. Because of its absence, challenges made to ;yi order 
made under Section 7 of ihe Punjab Maintenance of Public Order Act and to 
an order made under Section 9(1 )(a) of the Madras Maintenance of Public 
Order Act were allowed in two early judgments by (his Court. Thus, in 

f Romesh Thappar v. Slate of Madras 2 , this Court held that an order made 
under Section 9(1 )(a) of the Madras Maintenance or Public Order Act (23 <>r 
1949) was unconstitutional and void in that it could not be justified as a 
I measure connected with security of the State. While dealing with the 

! expression “public order”, this Court held that “‘public order” is an expression 

which signifies a slate of tranquility which prevails amongst the members of 
a political society as a result ol the internal regulations enforced by- the 
Government which they have established. 

34. Similarly, in Brij Bhashctn v. Slate of Delhi an order made under 
Section 7 of the East Punjab Public Safety Act, 1949, was held to be 
unconstitutional and void for the self-same reason. 

h 

2 1950 SCR 594 : AiR 1950 SC 124 : (19503 51 Cri 1J 1514 
21 1950 SCR 605 : AIR 1950 SC 129: (1950) 5) Cri LJ 1525 
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35. As an aftermath of these judgments, the Constitution First 
Amendment added the words “public order” to Article 19(2). 

36. In Sup/., Central Prison v. Ram Manohar Lohict '5, (his Court held £ 

that public order is synonymous with public safety and tranquility; it is the 
absence or disorder involving breaches of local significance in 
contradistinction to national upheavals, such as revolution, civil strife, war, 
affecting the security of the Stale. This definition was further refined in Ram 
Manohar Lohia v. State of Bihar 22 , where this Court held: (SCR d. 746 D-E ■ 
AIR pp. 758-59, para 52) ' ^ 

“It will thus appear that just as ‘public order’ in the rulings of this 
Court (earlier cited) was said to comprehend disorders of less gravity 
than those affecting ‘security or State*, ‘law and order’ also comprehends 
disorders of less gravity than those affecting ‘public order’. One has to 
imagine three concentric circles. Law and order represents the largest 
circle within which is the next circle representing public order and the c 
smallest circle represents security of Stale. It is then easy to see that an 
act may allecl law and order but not public order just as an act may affect 

public order but not security of the Slate.” 

37. In Arm, Ghosh v. State of W.B.&, Ram Manohar Lohia case 22 was 

referred to with approval in the following terms: (SCC pp 99-100 para 3 
SCR pp. 290-91) 1F ’ 1 d 


... In Ram Manohar Lohia case 22 this Court pointed out the 
difference between maintenance of law and order and its disturbance and 
Ihc maintenance of public order and its disturbance. Public order was 
said to embrace more of the community than law and order. Public order 
is the even tempo of the life of the community taking the country as a 
whole or even a specified locality. Disturbance of public order is to be 
distinguished from acts directed against individuals which do not,disturb 
the society to the extent of causing a general disturbance of public 
tranquillity. It is the degree of disturbance and its effect upon the life of 
Ihc comiiiiinily in a locality which determines whether Ihc disturbance 
amounts only to a breach of law and order. Take for instance, a man stabs 
another. People may be shocked and even disturbed, but the life of the 
community keeps moving at an even tempo, however much one may 
dislike the act. Jake another ease of a town where there is communal 
tension. A man stabs a member ol the other community. This is an act of 
a very dtlferenl sort. Its implications are deeper and it affects the even 
icmpo o! hre and public order is jeopardised because the repercussions of 
the act embrace large sections of the community and incite them to make 
further breaches of ihe law and order and to subvert the public order. An 
act by itself is not determinant of its own gravity. In its quality it may not 
differ from another but in its potentiality it may be very different. Take 


910 


!5 (I960) 2 SCR 821 :AIR 1960 SC 633: 1960CriU 1002 

22 (1966) 1 SCR 709 : AIR 1966 SC 740 ; 1966 Cri IJ 608 

23 (1970) 1 SCC 98 : 1970 SCC (Cri) 67 : (1970) 3 SCR 288 
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the case of assault on girls. A guest at a hotel may kiss or make advances 
to half a dozen chamber maids. He may annoy (hem and also the 
a management but he does not cause disturbance of public order. lie may 
ever have a fracas with the friends of one of the girls but even then it 
would be a case of breach of law and order only. Take another ease of a 
man who molests women in lonely places. As a result of his activities 
girls going to colleges and schools arc in constant, danger and fear, 
j Women going for iheir ordinary business are afraid of being waylaid and 

I b assaulted, The activity of this man in its essential quality is not different 

from the act or the other man hut in its potentiality and in its effect upon 
the public tranquillity there is a vast difference. The act or the man who 
molests the girls in lonely places causes a disturbance in the even tempo 
oT living which is the first requirement of public order. He disturbs ihc 
society and the community. His act makes all the women apprehensive of 
c their honour and he can be said to be causing disturbance of public order 
and not merely committing individual actions which may be taken note 
of by the criminal prosecution agencies. It means therefore that the 
question whether a man has only committed a breach of law and order or 
has acted in a manner likely to cause a disturbance of the public order is 
a question of degree and the extent of the reach of the act upon the 
d society. The French distinguish law and order and public order by 
designating the latter as order publique. The latter expression has been 
recognised as meaning something more than ordinary maintenance of 
law and order. Justice Ramaswami in Pushkar Mukherjee v. Stare of 
W.!}. 2 * drew a line of demarcation between the serious and aggravated 
forms ol breaches of public order which affect the community or 
e endanger the public interest at large from minor breaches of peace which 
. do not >iilect the public at large. He drew an analogy between public and 

private crimes. The analogy is useful bill not to be pushed too far.-A large 
number til acts directed against persons or individuals may total tip into a 
. breach ol public order. In Ram Manohar Lohia case 22 examples were 

given by SarKar, and Hidayalullah, JJ. They show how similar acts in 
f different contexts affect differently law and order on the one hand and 

public order on the other. It is always a question of degree of the harm 
and its clfecl upon the community. The question to ask is: Docs it lead to 
disturbance ol the current of life of the community so as to amount to a 
disturbance or the public order or docs it affect merely an individual 
leaving the tranquillity of the society undisturbed? This question has to 
9 be faced in every case on facts. There is no formula by which one case 
can be distinguished from another. (emphasis supplied) 

38. This decision lays down the test that has to be formulated in all these 
; cases. We have to ask ourselves the question: docs a particular act lead to 

disturbance of the current life of the community or docs it merely affect an 

I h 

: 24 (1969)1 SCC It) 

i 22 Ri,m Mtmohar hiltin v. Stale of Bihar. (1966) I SCR 709 : AIR 1966 SC 740 : 1966 Cri t.J 608 
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individual leaving the tranquility or society undisturbed? Going by this test, it 
is clear that Section 66-A is intended to punish any person who uses the 
internet to disseminate any information that falls within the sub-clauses of 
Section 66-A. It will be immediately noticed that the recipient of the written 
word that is sent by the person who is accused of the offence is not of any 
importance so far as this section is concerned. (Save and except where under 
sub-clause (c) the addressee or recipient is deceived or misled about the 
origin of a particular message.) It is clear, therefore, that the information that 
is disseminated may be to one individual or several individuals. The section 
makes no distinction between mass dissemination and dissemination to one 
person. Further, the section does not require dial such message should have a 
clear tendency to disntpt public order. Such message need not have any 
potential which could disturb the community at large. The nexus between the 
message and action that may be taken based on die message is conspicuously 
absent—there is no ingredient in this offence of inciting anybody to do 
anything which a reasonable man would then say would have the tendency of 
being an immediate threat to public safety or tranquillity. On all these counts, 
it is clear that the section has no proximate relationship to public order 
whatsoever. The example of a guest at a hotel "annoying" girls is telling— 
tins Court has held that mere “annoyance" need not cause disturbance of 
public order. Under Section 66-A, the offence is complete by sending a 
message lor the purpose of causing annoyance, cither "persistently"'"or 
otherwise without in any manner impacting public order. 


Clear and present danger — Tendency to affect 

39. It will be remembered that Holmes, J. in Schenck v. United Slates 15 , 
enunciated the clear and present danger test as follows: (L Ed pp. 473-74) 

... The most stringent protection of free speech would not.protect a 
man in falsely shouting fire in a theatre and causing a panic. It does not 
even protect a man from an injunction against uttering words that may 
have all the effect of force. Gompers v. Buck's Stove <£ Range Co. 2G , U.S 
p. 439. The question in every case is whether the words used arc used in 
such circumstances and arc of such a nature as to create a clear and 
present danger that they will bring about the substantive evils that 
Congress has a right to prevent. It is a question of proximity and degree." 

40. This was further refined in Abrams v. United States 7 , this time in a 
Holmes tan dissent, to be clear and imminent danger. However, in most of the 
subsequent judgments of the US Supreme Court, the lest has been understood 
to mean to be ‘ clear and present danger". The test of “clear and present 
danger has been used by the US Supreme Court in many varying situations 
and has been adjusted according to varying fact situations. It appears to have 
been repeatedly applied, sec Terminiello v. Chicago 27 , L Ed at pp. 1134-3.-5, 


25 63 L Ed 470 : 249 US 47 (1919) 

26 221 US418 : 31 5 Cl 492 : 55 I. Ed 797 : 341.RA (NS) S74 (1911) 

7 250 US 616 : 63L F.d 1173 (1919) h 

27 93 L Ed 1131 : 337 US 1 (1949) 
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Brandenburg v. Ohio 2 *, L Ed 2d at pp. 434-35 & 436 , Virginia v Black 2 '* 
L Dd 2d at pp. 55 J, 552 and 553 30 . 

a 41. Wc have echoes or it in our law as well— S. Rangarajan v. P. Jag jiran 
RanP', SCC at para 45: (SCC pp. 595-96) 

45. I he problem of defining the area of freedom of expression when 
iL appears to conflict with the various social interests enumerated under 
Article 19(2) may briefly be touched upon here. There docs indeed have 
to be a compromise between the interest of freedom of expression and 
special interests. But wc cannot simply balance the two imprests as ir 
they are of equal weight. Our commitment of freedom of expression 
demands that it cannot be suppressed unless the situations created by 
allowing the freedom are pressing and the community interest is 
endangered. The anticipated danger should not be remote, conjectural or 
far-fetched. Ii should have proximate and direct nexus with the 
? expression. The expression of thought should be intrinsically dangerous 
to (he public interest. In other words, the expression should be 
inseparably locked up with the action contemplated like ihe equivalent of 
a ‘spark in a power keg’.” (emphasis supplied) 

42. This Court has used the expression "tendency” to a particular act. 
d Thus ' 111 S!clle of Bihar v. Shaitabala Devi ' 2 , an early decision or this Court 
said lhal an article, in order lo be banned musi have a tendency lo excite 
persons to acts of violence (SCR at pp. 662-63). The tcsi laid down in the 


i 


i 


2S 23 L Iiil 2d 430 :395 US 444 (1969) 

29 155 L HU 2d 535 :538 US 343 (2003) 

e 30 In its present form the clear and present danger lest has been reformulated to sav 
that: 3 

"The constitutional guaranlecs of free speech and free press do nor-permil a 
State to forbid or proscribe advocacy of the use or force or or law violation 
excepi where such advocacy is directed to inciting or producing imminent 
lawless Jiclion and is likely lo inciic or produce such action ” 
f Interestingly, the US Courts have gone on to make a further refinement. The 

Slate may ban whal is called a “true threat”. 

lrue threats’ encompass those statements where the speaker means to 
communicate a serious expression of an intent lo commit an net of unlawful 
violence lo a particular individual or group of individuals." 

The speaker need 1101 actually intend to carry mu Hie threat. Rather a 
prohibition on true threats protects individuals from the Icar of violence and 
g from the disruption that fear engenders, in addition lo protecting people from the 

possibility that the threatened violence will occur. Intimidation in the 
constitutionally proscribable sense of the word is a type of true threat, where a 
speaker directs a threat to a person or group or persons with the intent of placing 
the victim in fear of bodily harm or death.” 


[See Virginia v. Black, 155 L Ed 2d 535 : 538 US 343 (2003) and Watts v. 
United States, 22 L Ed 2d 664 al p. 667 : 394 US 705 <1969) | 

31 (1989)2 SCC 571 


32 1952 SCR 654 : AIR 1952 SC 329 : 1952 Cri LJ 1373 
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said decision was ihai the article should be considered as a whole in a fair 
free liberal spirit and then it must be decided what effect it would have on the 
mind of a reasonable reader (SCR at pp. 664-65). 

43. In Ramji Lai Modi v, Stale of U.P » SCR at p. 867, this Court upheld 
Section 295-A or the Penal Code only because it was read down to mean that 
aggravated forms of insults to religion must have a tendency to disrupt public 
order. Similarly, in Kedar Nath Singh v. Slate of Bihar*, Section 124-A of 
the Penal Code, 1860 was upheld by construing it nanowly and slat inn that 
the offence would only be complete if the words complained of have a b 
tendency of creating public disorder by violence. It was added that merely 
creating disaffection or creating feelings of enmity in certain people was not 
good enough or else it would violate the fundamental right of free speech 
under Article 19(l)(a). Again, in Ramesh Yeshwant Prabhoo v. Prabhakur 
Kashinath Kunte Section I230-A) of the Representation of the People Act 
was upheld only if the enmity or hatred that was spoken about in the section c 
would tend to create immediate public disorder and not otherwise. 

44. Viewed at, either by the standpoint of the clear and present danger 
test or the tendency to create public disorder. Section 66-A would not pass 
muster as it has no element of any tendency to create public disorder which 
ought to be an essential ingredient of the offence which it creates. 

Defamation ^ 

45. “Defamation” is defined in Section 499 of the Penal Code as follows: 
“499. Defamation. —Whoever, by words either spoken or intended to be 

read, or by signs or by visible representations, makes or publishes any 
imputation concerning any person intending to harm, or knowing or having 
reason to believe that such imputation will harm, the reputation of sucii 
person, is said, except in the cases hereinafter excepted, to defame that 
person. 

Explanation I. -It may amount to defamation to impute anything to a 
deceased person, if the imputation would harm the reputation of that person 
if living, and is intended to be hurtful to the feelings of his family or other 
near relatives. 

Explanation 2. It may amount to defamation to make an imputation ^ 
concerning a company or an association or collection of persons as such. 

Explanation J.—An imputation in the form of an alternative or 
expressed ironically, may amount to defamation. 

Explanation 4.—- No imputation is said to harm a person’s reputation, 
unless that imputation directly or indirectly, in the estimation of others 
lowers the moral or intellectual character of that person, or lowers the 9 
character of that person in respect of his caste or of his calling, or lowers the 
credit or that person, or causes it to be believed that the body of that person 
is in a loathsome stale, or in a stale generally considered as disgraceful." 

33 1957 SCR S60 ; AIR 1957 SC 620 : 1957 Cri ]J 1006 

34 1962 Supp (2) SCR 769 : AIR 1962 SC 955 : (1962) 2 Cri I.J 103 ^ 

35 (1996) I SCC 130 
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46. K will be noticed that for something to be defamatory, injury to 
reputation is a basic ingredient. Section 66-A does not concern itself with 

a injury to reputation. Something may be grossly offensive and may annoy or 
be inconvenient to somebody without at all affecting his reputation. It is 
clear, therefore, that the section is not aimed at defamatory statements at all. 

Incitement to an offence 

47. Equally, Section 66-A has no proximate connection with incitement 
b t0 comm ' 1 an °rfence. Firstly, the information disseminated over-the internet 

need not be information which “incites" anybody at all. Written words may 
be sent that may be purely in the realm of “discussion” or "advocacy" of a 
particular point of view”. Further, the mere causing of annoyance, 
inconvenience, danger, etc., or being grossly offensive or having a menacing 
character arc not offences under the Penal Code at all They may he 
ingredients eff certain offences under the Penal Code but are not offences in 
themselves. For these reasons. Section 66-A has nothing to do with 
incitement to an offence”. As Section 66-A severely curtails information that 
may be sent on the internet based on whether it is grossly offensive 
annoying, inconvenient, etc. and being unrelated to any of the eight 
subject-matters under Article 19(2) must, therefore, fall foul of Article 
19(1 )(a), and not being saved under Article 19(2), is declared as 
° unconstitutional. 


Decency or morality 

48. This Court in Ratijit D. Udeshi v. Stale of Maharashtra 36 took a 
rather restrictive view of what would pass muster as not being obscene The 
Court followed the lest laid down in the old English judgment in Hickiin 
case which was whether the tendency or the matter charged as obscene is to 
deprave ami comipt those whose minds arc open to such immoral influences 
and into whose hands a publication of this son may TaH. Great strides have 
been made since this decision in the UK., the United Slates as well as in our 
country. Thus, in Directorate General of Doordarshan v. Amind 
Patwardhair h this Court noticed the law in the United States and said that a 
material may be regarded as obscene if the average person applying 
contemporary community standards would find that the subject-inalter taken 
as a whole appeals to the prurient interest and that taken as a whole it 
otherwise lacks serious literary, artistic, political, educational or scientific 
value (see para 31). 

49. In a recent judgment of this Court, Aveek Sarkar v. Slate ofW.B , 39 , 
this Court relerred to English, US and Canadian judgments and moved away 
from the / lieklm 37 test and applied the contemporary community standards 


36 (1965) I SCR 65 : AIR 1965 SC 88J : (1965)2 Cri IJ S 
h 37 R. v. Hickiin, (1 S68) L R 3 QB 360 

38 (2006) 8 SCC-133 

39 (2014) 4 SCC 257 : (2014) 2 SCC (Cri) 291 
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50. What has been said with regard to public order and incitement to an 
offence equally applies here. Section 66-A cannot possibly be said to create 

an offence which falls within the expression “decency” or “morality” in that a 
what may be grossly offensive or annoying under the section need not be 
obscene at all- in fact the word “obscene” is conspicuous by its absence in 
Section 66-A. 

51. However, [lie learned Additional Solicitor General asked us to read 

into Section 66-A each of the subject-matters contained in Article 19(2) in 
order to save the constitutionality of the provision. We are afraid that such an b 
exercise is not possible for the simple reason that when the legislature 
intended to do so, it provided for some of the subject-matters contained in 
Article 19(2) in Section 69-A. Wc would be doing complete violence to the 
language of Section 66-A if we were to read into it something that was never 
intended to be read into it. Further, he argued that the statute should be made 
workable, and the following should be read into Section 66-A: c 

“O') Information which would appear highly abusive, insulting, 
pejorative, offensive by reasonable person in general, judged by the 
standards ol an open and just multi-caste, multi-religious, multi-racial 
society; 

— Director of Public Prosecutions v. Collins 40 , WLR paras 9 and 21 

— Connolly v. Director of Public Prosecutions ' 11 d 

— House of Lords Select Committee 1st Report of Session 
2014-2015 on Communications titled as “Social Media And Criminal 
Offences at p. 260 of Compilation of Judgments, Vol. 1, Part B 

(n) Information which is directed to incite or can produce imminent 
lawless action; 

(Brandenburg v. Ohio 2 *) 

{tit) Information which may constitute credible threats of violence to 
the person or damage; 

(iv) Information which stirs the public to anger, invites violent 

disputes brings about condition «r violent unrest and disturbances; 
{Terminiello v. Chicago 21 ) * 

(v) Information which advocates or teaches the duly, necessity or 
proprietary of violence as a means or accomplishing political, social or 
religious reform and/or justifies commissioning of violent acts with an 
intern lo exemplify or glorify such violent means to accomplish political, 
social, economical or religions reforms; 

{Whitney v. California 8 ) 9 
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41 (2008) 1 WLR 276: (2007) 2 All KR 1012 
28 231, Ed 2d 430 : 395 US 444 (1969) 

27 931. Ed 1131 : 337 US 1 (1949) 

8 7! I. Ed 1095 : 274 US 357 (1927) 
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(vi) Information which contains lighting or abusive material; 
Chaplinsky v. New Hampshire 10 

| 3 Information which promotes hate speech i.e. 

(«) Information which propagates hatred towtirds individual or a 
group, on the basis of race, religion, religion, caslcism, ethnicity. 

(6) Information which is intended to show the supremacy of one 
particular religion/race/caslc by making disparaging, abusive and/or 
b highly inflammatory remarks against rcligion/race/eastc. • 

(r.) Information depicting religious deities, holy persons, holy 
symbols, holy books which tire created to insult or to show contempt 
or lack of reverence for such religious deities, holy persons, holy 
symbols, holy books or towards something which is considered 
sacred or inviolable. 

c 0 ’Hi) Satirical or iconoclastic cartoon and caricature which fails the 

lest laid down in Hustler Magazine Inc. v. FalwelH 2 ; 

(ix) Information which glorifies terrorism and use of drugs; 

(x) Information which infringes right of privacy of the others and 
includes acts of cyber bullying, harassment or stalking; 

b t*0 Information which is obscene and has the tendency to arouse 

feeling or revealing an overt sexual desire and should be suggestive of 
deprave mind and designed to excite sexual passion in persons who are 
likely to see it; 

j (Aveek Sarkar v. Stare o/W.li.^ 9 ) 

(mi) Context and background test ol obscenity. Information which is 
e posted in such a context or background which lias a consequential effect 
of outraging the modesty of the pictured individual. 

(Aveek Sarkur v. Stale ofW.l ?. 39 }” 

52. What the learned Additional Solicitor General is asking us to do is 
not to read down Section 66-A~hc is asking for a wholesale substitution t»r 

f Ihe provision which is obviously not possible. 

Vagueness 

53. Counsel for the petitioners argued that the language used in Section 
66-A is so vague that neither would an accused person be put on nolice as to 
what exactly is the offence which has been committed nor would the 
authorities administering the section be clear as to on which side or a clearly 

® drawn line u particular communication will fall. 


h 10 86LI:d 1031 : 315 US 568(1942) 

<12 485 US <16 : 991.1:U 2d 41 (1988) 

39 (2011) 4 SCO 257 : (2014) 2 SCC (Cri) 291 
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54. We were given Collin's Dictionary , which defined must of the terms 
used in Section 66-A, as follows: 

“Offensive.— 

(/) unpleasant or disgusting, as to the senses 
(2) causing anger or annoyance; insulting 
(J) for the purpose of attack rather than defence. 

Menace .— 

U) threaten with violence, danger, etc. 

(2) a threat of the act of threatening 

(2) something menacing; a source of danger 

(4) a nuisance. 

Annoy .— 

(/) to irritate or displease 

(2) to harass with repeated attacks. 

Annoyance .— 

(/) the feeling of being annoyed 
(2) the act of annoying, 

Inc on i 'enience .— 

(/) the slate oT quality of being inconvenient 
(2) something inconvenient; a hindrance, trouble, or difficulty. 
Danger .— 

U) the slate of being vulnerable to injury, loss, or evil; risk 
(2) a person or a thing that may cause injury, pain, etc. 

Obstruct .— 

V) to block (a road, a passageway, etc.) with an obstacle 
(2) to make (progress or activity) difficult 

(2) to impede or block a clear view of. 

Obstruction. —a person or a thing that obstructs. 

Insult .— 


(7) to treat, mention, or speak to rudely; offend; affront 

(2) to assault; attack t 

(2) an offensive or contemptuous remark or action; affront; slight 

W) a person or thing producing the effect of an affront some 
television is an insult to intelligence 

(5) an injury or trauma." 

55. The US Supreme Court has repeatedly held in a series of judgments 
that where no reasonable siandards are laid down to define guilt in a section ^ 
which creates an offence, and where no clear guidance is given to either taw 
abiding citizens or to authorities and courts, a section which creates an 
offence and which is vague must be struck down as being arbitrary and 
unreasonable. Thus, in Musser v. Utah 4 \ a Utah statute which outlawed 
conspiracy to commit acts injurious to public morals was struck down. 


43 92 L Ed 562 :68 S Cl 397 : 333 US 95 (1948) 




SCC On Line Web Edition, Copyright © 2015 

Page 15-/ Friday, July 17, 2015 

Printed For Shyam Divan 

SCC Online Web Edition: http:/Avww.scconline.com 

TruePrint 1u source: Supreme Court Cases 


S1IREYA SINCHAI. v. UNION OF INDIA (Nariman, J.) ]5 j 

„ J*' Y m,en v ‘ New a New York penal law read as follows- 

(L Ed p. 846) 

a “1141. Obscene prints and articles.—^ I) A person ... who, 

(2) Prints, tillers, publishes, sells, lends, gives away, distributes or 
shows, or has in his possession with intent to sell, lend, give away distribute 
or show, or otherwise offers for sale. loan, gift or distribution, any book 
pamphlet, magazine, newspaper or other printed paper devoted to the 
publication, and principally made up of criminal news, police reports, or 

b accounts of criminal deeds, or pictures, or stories of deeds of bloodshed lust 
or crime; 


Is guilty of a misdemeanor....” 

The Court in striking down the said statute held: (L Ed pp, 851-52) 

The impossibility or defining the precise line between permissible 
c uncertainly in statutes caused by describing crimes by words well 
understood through long use in the criminal law—obscene, lewd 
lascivious, filthy, indecent or disgusting—and the unconstitutional 
vagueness that leaves a person uncertain as to the kind of prohibited 
conduct—massing stories to incite crime—has resulted in three 
arguments of this case in this Court. The Iceislative bodies in 
d draftsmanship obviously have the same difficulty aTs do the judicial in 
interpretation. Nevertheless despite the difficulties, courts must do their 
best to determine whether or not the vagueness is of such a character 
that men of common intelligence must necessarily guess at its meaning’. 
Connally v. General Construction Co. 45 , US p. 391 : S Cl p. 127. The 
entire text of the statute or the subjects dealt with may furnish an 
e adequate standard. The present case as to a vague statute abridging free 
speech involves the circulation or only vulgar magazines. The next may 
call for decision as to free expression of political views in the light or a 
statute intended to punish subversive activities. 

The sub-section of the New York Penal Law. as now interpreted by 
the Court of Appeals prohibits distribution of a magazine principally 
( made up of criminal news or stories or deeds of bloodshed, or lust so 
massed as to become vehicles for inciting violent and depraved crimes 
against the person. Hut even considering the gloss put upon the literal 
meaning by the Court of Appeals’ restriction of the statute to collections 
ol stones ‘so massed as to become vehicles Tor inciting violent ant! 
depraved crimes against the person ... not necessarily ... sexual passion' 
g wc n,ld lhc specification of publications, prohibited from distribution! 
too uncertain and indefinite to justify the conviction of this petitioner. 
Evert though all detective talcs and treatises on criminology arc not 
forbidden, and though publications made up or criminal deeds not 
characterised by bloodshed or lust arc omitted from the interpretation of 
lhc Court of Appeals, wc think fair use of collections of pictures and 
h 

44 92 L l:d 8-10 : 333 US 507 (1948) 

45 269 US 385 ; 46 S Ct 126 : 70 L Ed 322 (1926) 
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stones would be interdicted because of the utter impossibility of the actor 
or the Iner to know where this new standard of guilt would draw the line 
between the allowable and the forbidden publications, No intent or 
purpose » required no indecency or obscenity in any sense heretofore 
known to the law. ‘So massed as to incite to crime* can become 
meaningful only by concrete instances. This one example is not enough. 
The clause proposes to punish the printing and circulation of publications 
that courts or juries may think influence generally persons to commit 
crimes oj violence against the person. No conspiracy to commit a crime 
is required. See Musser v. Utah, this term. It is not an effective notice of 
new crime. The clause has no technical or common law meaning Nor 
can light as to the meaning be gained from the section as a wholc“or the 
article or the Penal Law under which it appears. As said in Cohen 
Grocery Co. case 46 , (US at p. 89 : S Cl at p, 300): (L Ed p. 520) 

... It leaves open, therefore, the widest conceivable inquiry, the 
scope of which no one can foresee and the result or which no one’can 
loreshadow or adequately guard against.’ 

The statute as construed by the Court of Appeals does not limit 
punishment to the indecent and obscene, as formerly understood. When 
stories ol deeds of bloodshed, such as many in the accused magazines, 
are massed so as to incite to violent crimes, the statute is violated"It docs 
not seem to us that an honest distributor of publications could know 
when he might be held to have ignored such a prohibition. Collections of 
tales ol war horrors, otherwise unexceptionable, might well be found to 
be massed so as to become ‘vehicles for inciting violent and depraved 
crimes , Where a statute is so vague as to make criminal an innocent act 
a conviction under it cannot he sustained. Herndon v Lawn' 4 '' IJS n 759 
: S Ct p. 739.” ’ 1 

57 In Ihtrsiyn v. Wilson™, sacrilegious writings and uiterances were 
outlawed. Here again, the US Supreme Court stepped in to strike down the 
offending section staling: (LEd p. 1121) 

Il „ IS " 0l “ sulTlc ! cm answer to say that ‘sacrilegious’ is definite 
because all subjects that in any way might be interpreted as offending the 
religious belief of any one of the 300 sects of the United States are 
banned in New York. To allow such vague, undefinable powers of 
censorship to be exercised is bound to have stultifying consequences on 
the creative process of literature and art—for the films arc derived largely 
rom literature. History does not encourage reliance on the wisdom and 
moderation of the censor as a safeguard in the exercise of such drastic 
power over the minds or men. We not only do not know but cannot know 
what is eondemnable by ’sacrilegious’. And if we cannot tell, how are 
those to be governed by the statute to tell?” 


f 


46 IW States V. /. C„hn, Grocery Co,. 255 US 81 : -It S C. 298 : 65 I. Ed 516 : M AI.R 1015 

47 301 US 242 : 57 S Cl 732 : St \. Ed 1066 (1937) 

48 96 U:d 1098 : 343 US 495 (1952) 
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58; In Chicago v. Morales™, a Chicago Gang Congregation Ordinance 
prohibited criminal street gang members from loitering with one another or 
a with oilier persons in any public place for no apparent purpose. The Court 
referred to ;m earlier judgment in United States v. Reese 50 , US at p. 221 in 
which it was slated that the Constitution does not permit a legislature to set a 
net large enough to catch all possible offenders and leave it to the Court to 
step in and say who could be rightfully detained and who should be set at 
liberty. It was held that the broad sweep of the Ordinance violated the 
b requirement that a legislature needs to meet: to establish minimum guidelines 
to govern law enforcement. As the impugned Ordinance did not have any 
such guidelines, a substantial amount of innocent conduct would also be 
brought within its net, leading to its unco list i luii on ality. 

59. It was further held that a penal law is void lor vagueness if it fails to 
define the criminal offence with sufficient definiteness. Ordinary people 

c should be able to understand what conduct is prohibited and what is 
permuted. Also, those who administer the law must know what orrcncc has 
been committed so that arbitrary and discriminatory enforcement of the law 
docs not take place. 

60. Similarly, in Groyned v. Rockford 5 ', the Stale of Illinois provided in 
an anti-noise Ordinance as follows: (L Ed p. 227) 

.. . P crson > while on public or private grounds adjacent to any 
building in which a school or any class thereof is in session, shall willfully 
make or assist in the making of any noise or diversion which disturbs or 
tends to disturb the peace or good order of such school session or class 
thereof....' Code of Ordinances, c 28, § I9.2(n)." 

The law on the subject or vagueness was clearly slated thus: (Groyned case 5 ' 
e L Ed pp. 227-28) ’ ’ 

“II is a basic principle of due process that an enactment is void for 
vagueness if its prohibitions arc not clearly defined. Vague laws'offend 
several important values. First, because wc assume thai man is free to 
steer between lawful and unlawful conduct, we insist that laws uivc the 
/ person of ordinary intelligence a reasonable opportunity to know'whal is 
prohibited, so that he may act accordingly. Vague laws may trap the 
innocent by not providing lair warning. Second, if arbitrary and 
discriminatory enforcement is to be prevented, laws must provide explicit 
standards for those who apply them. A vague law impermissibly 
delegates basic policy mailers to policemen. Judges, and Juries for 
resolution on an ad hoc and subjective basis, with the attendant dangers 
- or arbitrary and discriminatory application. Third, but related, where a 
vague statute ‘ubut[s] upon sensitive areas of basic First Amendment 
freedoms, it ‘operates to inhibit the exercise of (those] freedoms’. 
Uncertain meanings inevitably lead citizens to ‘ “steer far wider of the 

ft 49 527 US 41 : 144 |. till 2d 67 (1999) 

50 92 US 214 : 23 I. Ed 563 (1H76) 

51 331. Hd 2d 222 :40K US 104 (1972) 
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unlawful zone" ... than if the boundaries of the forbidden areas were 

dearly marked.’ ” 

61. The anti-noi.se Ordinance was upheld on facts in that case because it 
lixcd the time at which noise disrupts school activity—while the school is in 
session—and at a fixed place—“adjacent” to the school. 

62. Secondly, there had to be demonstrated a causality between 
disturbance that occurs and the noise or diversion. Thirdly, acts have to be 
wdfdly done. It is important to notice that the Supreme Court .specifically 
held that undesirables" or their "annoying conduct" may not be punished 
It is only on these limited grounds that the said Ordinance was considered not 
to be impermissibly vague. 

63. In Reno v. American Civil Liberties Union 52 , two provisions of the 
Communications Decency Act, 1996 which sought to protect minors from 
harmlul material on the internet were adjudged unconstitutional. This 
judgment is a little important for two basic reasons—that it deals with a penal 
oilcnce created for persons who use the internet as also for the reason that the 
statute which was adjudged unconstitutional uses the expression “patently 
offensive” which comes extremely dose to the expression "grossly offensive” 
used by the impugned Section 66-A. Section 223(d), which was adjudged 
unconstitutional, is set out hcrcinbclow: (US p. 860) 

“223. (tf) Whoever— 

(1) in interstate or foreign communications knowingly_ 

(A) uses an interactive computer service lo send to a specific 
person or persons under 18 years of age, or 

(5) uses any interactive computer service to display in a manner 
available to a person under 18 years of age, ‘any comment, request, 
suggestion, proposal, image, or other communication, that, in 
context, depicts or describes, in terms patently offensive as 
measured by contemporary community standards, sexual or 
excretory activities or organs, regardless of whether the user of such 
service placed the call or initialed the communication; or 

(2) knowingly permits any telecommunications facility under such 
person’s control to be used for an activity prohibited by para (J) with the 
intent that it be used for such activity, 

shall be fined under Title 18, or imprisoned not more than two years or 
boLli. J ' ’ 

Interestingly, the District Court Judge writing of the internet said: 

“[I]I is no exaggeration lo conclude that the Internet has achieved, 
and continues to achieve, the most participatory marketplace of mass 
speech that this country—and indeed the world—as yet seen. The 
plaintiffs in these actions correctly describe the ‘democratizing’ effects of 
Internet communication: individual citizens of limited means can speak 
to a worldwide audience on issues of concern to them. Federalists and 
anti-federalists may debate the structure of their government nightly, but 


52 52! US 844 : 1381. F.d 2d 874 (]997) 
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these debates occur in newsgroups or chat rooms rather than in 
pamphlets. Modem-day Luthers still post their theses, but to electronic 
a bulletin boards rather than the door of the Wittenberg Schlosskirche. 
More mundane (but from a constitutional perspective, equally important) 
dialogue occurs between aspiring artists, or French cooks, or dog lovers 

or fly fishermen.” American Civil Liberties Union v. Reno 53 , F Sudd at d’ 
881. (at p. 425) fp ai F- 

64. The Supreme Court held that the impugned statute lacked the 
0 precision that the First Amendment required when a statute regulates lhe 

content of speech. In order to deny minors access to potentially harmful 
speech, the impugned Act effectively suppresses a large amount of speech 
that adults have a constitutional right to receive and to address to one another. 

65. Such a burden on adult speech is unacceptable if less restrictive 
alternatives would be as effective in achieving the legitimate purpose that the 
statute was enacted to serve. It was held that the general undefined term 

patently offensive " covers large amounts of non-pornographic material 
with serious educational or other value and was both vague and over broad. 
It was thus, held that the impugned statute was not narrowly tailored and 
would fall foul of lhe first amendment. 

d . t 6 -. Iu Fedeml Communications Commission v. Fox Television Stations 

//ic.-* 4 , it was held: (S Ct p. 2317) 

“A fundamental principle in our legal system is that laws which 
regulate persons or entities must give fair notice of conduct that is 
forbidden or required. Sec Connally v. General Construction Co 45 , US 
391 (“| AI statute %vhich either forbids or requires the doing of an act in 
e ler . ms st) va S uc lhaI mci » common intelligence must necessarily guess 
at its meaning and dilfer as to its application, violates the first essential of 
due process ol law”); Papachristou v. Jacksonville 55 , US 162 (.'Living 
under a rule of law entails various suppositions, one of which is that ‘[all 
persons] arc entitled to be informed as to what the Stale commands or 
J or bids’” | quoting Lametta v. New Jersey 56 , US 453 (alteration in 
( original)] J. This requirement of clarity in regulation is essential to the 
protections provided by the Due Process Clause of the Fifth Amendment 
See United States v. Williams 51 , US 304. It requires the invalidation of 
laws that arc impermissibly vague. A conviction or punishment fails to 
comply with due process if the statute or regulation under which it is 
obtained fails to provide a person of ordinary intelligence fair notice of 
g what ]S P r °hibited, or is so standardlcss that it authorizes or encourages 
seriously discriminatory enforcement.” Ibid. As this Court has explained, 

53 929 K Supp 824 (3d Cir 1996) 

54 132 S Ci 2307 : 183!. lid 2d 23*1 (2012) 

45 Connally v. General Construction Co., 269 US 385 : 46 S Cl 126 : 70 t. F.d 322 (1926) 

/j 55 405 US 156 : 31 I. [id 2d 110(1972) 

56 306 US 451 : 831. lid 888 (1939) 

57 553 US 285 : 1701. [id 2d 650 (2008) 
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a regulation is not vague because it may at limes be difficult to prove an 
incriminating fact but rather because it is unclear as to what Tact must be 
proved. See id., at 306. 

3 

Even when speech is not at issue, the void for vagueness doctrine 
addresses at least two connected but discrete due process concerns: first, 
that regulated parties should know what is required or them so they may 
act accordingly; second, precision and guidance are necessary so that 
those enforcing the law do not act in an arbitrary or discriminatory way 
Sec Groyned v. Rockford 51 , US 108-109. When speech is involved! b 
rigorous adherence to those requirement is necessary to ensure that 
ambiguity does no) chill protected speech.'' 

67 ‘ Coming to this Court’s judgments, in State of M.P. v. Baldeo 
Prasad™, an inclusive definition or the word "goonda” was held to be vague 
and the offence created by Section 4-A of the Goondas Act was, therefore, 
violative of Articles 19(l)(d) and (e) of the Constitution. It was stated (SCR c 
pp. 979-80 : AIR pp. 297-98, paras 9-10) 

"Incidentally it would also be relevant to point out that the definition 
of the word goonda affords no assistance in deciding which citizen can 
be put under that category. It is an inclusive definition and it does not 
indicate which tests have to be applied in deciding whether a person falls 
in the first part of the definition. Recourse to the dictionary meaning of ^ 
the word would hardly be of any assistance in this mailer. After all it 
must be borne in mind that the Act authorises the District Magistrate to 
deprive a citizen of his fundamental right under Articles 19(1 )(<•/) and (e), 
and though the object of the Act and its purpose would undoubtedly 
attract the provisions of Article 19(5) care must always be taken in 
passing such Acts that they provide sufficient safeguards against casual, e 
capricious or even malicious exercise of the powers conferred by them. It 
is well known that the relevant provisions or the Act are initially put in 
motion against a person at a lower level than the District Magistrate, and 
so it is always necessary that sufficient safeguards should be provided by 
the Act to protect the fundamental rights ol innocent citizens and to save 
them from unnecessary harassment. That is why wc think the definition 1 
of the word ‘goonda’ should have given necessary assistance to the 
District Magistrate in deciding whether a particular citizen falls under the 
category of goonda or not; that is another infirmity in the Act. As wc 
have already pointed out Section 4-A suffers from the same infirmities as 
Section 4. 

Having regard to the two infirmities in Sections 4, 4-A respectively 9 
wc do not ihink it would be possible to accede to the argument of the 
learned Advocate General that the operative portion of the Act can Tall 
under Article 19(5) of the Constitution. The person against whom action 
can be taken under the Act is not entitled to know the source of the 

51 33 Mid 2d 222:108 US KM (1972) h 

58 (1961) I SCR 970 : AIR 1961 SC 293 : (1961)1 Cri U -M2 
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information received by the District Magistrate; he is only told about his 
prejudicial activities on which the satisfaction of the District Magistrate 
a is based that action should be taken against him under Section 4 or 
Section 4-A. In such a case it is absolutely essential that the Act must 
clearly indicate by a proper definition or otherwise when and under what 
circumstances a person can be called a goonda, and it must impose an 
obligation on the District Magistrate to apply his mind to the question as 
to whether the person against whom complaints are received is such a 
b goonda or not. It has been urged before us that such an obligation is 
implicit in Sections 4 and 4-A. Wc are, however, not impressed by this 
argument. Where a statute empowers the specified authorities to take 
preventive action against the citizens it is essential that it should 
expressly make it a part of the duty of the said authorities to satisfy 
themselves about the existence of what the statute regards as conditions 
c prccedcm to the exercise of the said authority. If the statute is silent in 
respect of one of such conditions precedent it undoubtedly constitutes a 
serious infirmity which would inevitably lake it out or the provisions of 
Article 19(5). The result ol'lhis infirmity is that it has left to the unguided 
and unfettered discretion of the authority concerned to treat any citizen as 
a goonda. In other words, the restrictions which it allows to be imposed 
d on the exercise of the fundamental right of a citizen guaranteed hy 
Articles 19(I)(d) and (<?) must in the circumstances be held to be 
unreasonable. That is the view taken by the High court and wc see no 
reason to differ from it.” 

68. At one time this Court seemed to suggest that the doctrine of 
vagueness was no part of the Constitutional Law of India. That was dispelled 
e * u uncertain terms in K.A. Abbas v. Union of India (SCC pp 798-99 
paras 44-46 : SCR pp. 469-71) . 

‘44. This brings us to the manner of the exercise of control and 
restriction by the directions. Here the argument is that most of the 
regulations are vague and further that they leave no scope for the exercise 
f of crealivc § cn **js in the field of art. This poses the first question before 
us whether the ‘void for vagueness’ doctrine is applicable. Reliance in 
this connection is placed on Municipal Committee, Amritsar v. State of 
Punjab*' 0 . In that case a Division Bench of this Court lays down that an 
Indian Act cannot be declared invalid on the ground that it violates the 
due process clause or that it is vague. ... 

I hese observations which are clearly obiter are apt to be loo 
generally applied and need to be explained. While it is true that the 
principles evolved by the Supreme Court of the United States of America 
in the application of the Fourteenth Amendment were eschewed in our 
Constitution anti instead the limits or restrictions on each fundamental 
right were indicated in the clauses that follow the first clause of the 


h 


59 (1970) 2 SCC 780: (1971) 2 SCR 416 

60 (1969) 1 SCC 475 
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nineteenth article, it cannot be said as an absolute principle that no law 
will be considered bad for sheer vagueness. There is ample authority Tor 
the proposition that a law affecting fundamental rights may be so a 
considered. A very pertinent example is to be found in State of M.P. v. 
Baldeo Prasad » where the Central Provinces and Berar Goondas Act, 
1946 was declared void for uncertainty. The condition for the application 
or Sections 4 and 4-A was that the person sought to be proceeded against 
must be a goonda but the definition of goonda in the Act indicated no 
tests for deciding which person fell within the definition. The provisions b 
were therefore held to be uncertain and vague. 

The real rule is that if a law is vague or appears to be so, the court 
must try to construe il, as far as may be, and language permitting, the 
construction sought to be placed on it, must be in accordance with the 
intention of the legislature. Thus if the law is open to diverse 
construction, that construction which accords best with the intention of c 
the legislature and advances the purpose of legislation, is to be preferred. 
Where however the law admits of no such construction and the persons 
applying it are in a boundless sea of uncertainty and the law prima facie 
takes away a guaranteed freedom, the law must be held to offend the 
Constitution as was done in the case of the Goonda Act. This is not 
application of the doctrine of due process. The invalidity arises from the d 
probability of the misuse of the law to the detriment of the individual, ir 
possible, the Court instead of striking down the law may itself draw the 
line of demarcation where possible but this, effort should be sparingly 
made and only in the clearest of cases.” (emphasis supplied) 

69. Similarly, in Harukchand Ratanchand Banlhia v. Union of India™, 
Section 27 of the Gold Control Act was struck down on the ground that the e 
conditions imposed by it Tor the grant of renewal of licences arc uncertain 
vague and unintelligible. The Court held: (SCC p. 183, para 21) 

-‘21. We now come to Section 27 of the Act which relates to licensing 
of dealers. It was stated on behalf of the petitioners that the conditions 
imposed by sub-section (6) of Section 27 for the grant or renewal of 
licences are uncertain, vague and unintelligible and consequently wide ^ 
and unlettered power was conferred upon the statutory authorities in the 
matter of grant or renewal of licence, in our opinion this contention is 
well founded and must be accepted as concct. Section 27(6)(a) stales 
that in the matter of issue or renewal of licences the administrator shall 
have regard to ‘the number of dealers existing in the region in which the 
applicant intends to carry on business as a dealer’. But the word 'region' 9 
is nowhere defined in the Act. Similarly Section 27(6)(6) requires the 
Administrator to have regard to ‘the anticipated demand, as estimated by 
him, For ornaments in that region’. The expression ’anticipated demand' 
is a vague expression which is not capable of objective assessment and is 

58 (1961) 1 SCR 970 : AIR 1961 SC 293 : (1961) I Cri IJ 042 ^ 

61 (1969) 2 SCC 166 
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bound lcatl to a great deal of uncertainty. Similarly the expression 
su,lability of the applicant’ in Section 27(6)(e) and ‘public interest’ in 
Section 27(6)Cg) do not provide any objective standard or norm or 
guidance. 1-or these reasons it must be held that clauses (a), (d), (e) and 
C?J of Section 27(6) impose unreasonable restrictions on the fundamental 
right of the petiiioner to cany on business and are constitutionally 
invalid. It was also contended that there was no reason why the 
conditions for renewal of licence should be as rigorous as the conditions 
lor initial grant of licence. The requirement of strict conditions for the 
renewal of licence renders the entire future of the business or the dealer 
uncertain and subjects it to the caprice and arbitrary will of the 
administrative authorities. There is justification for this argument and the 
requirement of Section 26 of the Act imposing the same conditions for 
the renewal of the licence as Tor the initial grant appears to he 
unreasonable. In our opinion clauses (a), ( b ). (*) and ( g ) arc inextricably 
bound up with the other clauses of Section 27(6) and form part of a 
single scheme. The result is that clauses (a), ( b ), (c), (e) and (g) are not 
severable and the enure Section 27(6) of the Act must be held invalid, 
eclion 7(2 )(d) of ihc Acl states lhai a valid licence issued by the 
administrator ‘may contain such conditions, limitations and restrictions 
as the administrator may think fit to impose and different conditions, 
limitations and restrictions may be imposed for different classes of 
dealers . On the lace of it, this sub-section confers such wide and vneuc 
power upon the administrator that it is difficult to limit its scope In our 
opinion Section 27(2)(d) of the Act must be struck down as an 
unreasonable restriction on the fundamental right c,r the petitioners to 
carry on business. It appears, however, to us that if Section 27(2)(</) and 
Section 27(6) of the Act arc invalid the licensing scheme contemplated 
y the rest ol Section 27 of the Acl cannot be worked in practice It is 
there!ore, necessary for Parliament to enact fresh legislation imposing 
appropriate conditions and relictions Tor the grant and renewal oT 
licences to dealers, fn the alternative the Central Government may make 
appropriate rules for the same purpose in exercise of its rulc-makiim 
power under Section 114 of the Act.” 

70. \nA.K. R () y v. Union of India**, a pari of Section 3 or the National 
Security Ordinance was read down on the ground that “acting in any manner 
prejudicial Jo the maintenance of supplies and services essentia! to the 

“™;i y exp ?; s " 0n 50 va §' ,e il 1!i capable of wanton abuse. The 
Court held. (SCC pp. 318-19, paras 64-65 : SCR pp. 325-26) 

"What we have said above in regard to the expressions ‘defence of 
India security of India’, ‘security of ihe State’ and ‘relations or India 
with I ore 1 g 11 powers’ cannot apply to the expression ‘acting in any 
manner prejudicial to the maintenance of supplies and services essential 
to the community’ which occurs in Section 3(2) of the Act. Which 




62 (J9K2) 1 SCC 271 ; 1982 SCC (Cri) 152 : (I9R2) 2 SCR 272 
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supplies anti services arc essential to the community can easily be 
defined by the legislature and indeed, legislations which regulate the 
prices and possession of essential commodities either enumerate those 
commodities or confer upon the appropriate Government the power to do 
so. In the absence of a definition of 'supplies and services essential to the 
community’, the detaining authority will be free to extend the application 
of this clause of sub-section (2) to any commodities or services the 
maintenance of supply of which, according to him, is essential to the 
community. 

Bui that is not all. The Explanation to sub-section (2) gives to the 
particular phrase in that sub-section a meaning which is not only 
uncertain but which, at any given point of time, will be difficult to 
ascertain or fasten upon. According to the Explanation, no order of 
detention can be made under the National Security Act on any ground on 
which an order of detention may he made under the Prevention of 
Blackniarkeling and Maintenance of Supplies of Essential Commodities 
Act, 1980. The reason for this, which is staled in the Explanation itself, is 
that for ihe purposes of sub-section (2), ‘acting in any manner prejudicial 
to the maintenance of supplies essential to the community’ docs not 
include ‘acting in any manner prejudicial to the maintenance of supplies 
of commodities essential to the community’ as defined in the Explanation 
to sub-section (1) or Section 3 of the 1980 Act. Clauses (a) and ( b ) or the 
Explanation to Section 3(1) of the 1980 Act exhaust almost the entire 
range of essential commodities. Clause (a) relates to committing or 
instigating any person to commit any offence punishable under the 
Essential Commodities Act, 10 of 1955, or under any other law for the 
time being in force relating to the control of the production, supply or 
distribution of, or trade and commerce in, any commodity essential to the 
community. Clause ( b ) of the Explanation to Section 3(1) of the 1980 Act 
relates to dealing in any commodity which is an essential commodity as 
defined in the Essential Commodities Act, 1955, or with respect to which 
provisions have been made in any such other law as is referred to in 
clause («). We find it quite difficult to understand as to which are the 
remaining commodities outside the scope of the 1980 Act, in respect of 
which it can be said that the maintenance of their supplies is essential to 
the community. The particular clause in sub-section (2) of Section 3 of 
the National Security Act is, therefore, capable of wanton abuse in that, 
the detaining authority can place under detention any person for 
possession of any commodity on the basis that the authority is of the 
opinion dial the maintenance of supply or that commodity is essential to 
the community. We consider the particular clause not only vague and 
uncertain but, in the context ol the Explanation, capable of being 
extended cavalierly to supplies, the maintenance of which is not essential 
to the community. To allow the personal liberty of the people to be taken 
away by the application of that clause would be a flagrant violation of the 
fairness and justness of procedure which is implicit in the provisions of 
Article 21.” 
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71. Similarly, in Kartar Singh v. Slate of Punjab 63 , SCC at paras 130-31 
it was held: (SCC pp. 648-49) 

a "130. It is the basic principle of legal jurisprudence that an enactment 

is void for vagueness if its prohibitions are not clearly defined. Vague 
laws offend several important values. It is insisted or emphasised that 
laws should give the person of ordinary intelligence a reasonable 
opportunity lo know what is prohibited, so that he may act accordingly. 
Vague laws may trap the innocent by not providing fair warning. Such a 
b Jaw impermissibly delegates basic policy matters to policemen and also 
judges lor icsolution on an ad hoc and subjective basis, with the 
attendant dangers of arbitrary and discriminatory application. More so 
uncertain and undefined words deployed inevitably lead citizens to ‘steer 
far wider of the unlawful zone ... than if the boundaries of the forbidden 
areas were clearly marked. 

c 13J. Let its examine clause (i) of Section 2(1)(«). This section is 

shown lo be blissfully and impermissibly vague and imprecise. As rightly 
pointed out by the learned counsel, even an innocent person who 
ingenuously and tmdcfiledly communicates or associates without any 
knowledge or having no reason lo believe or suspect that the person or 
class of persons with whom he has communicated or associated is 
p engaged in assisting in any manner terrorists or dismptionists, can be 
arrested and prosecuted by abusing or misusing or misapplying this 
definition. In ultimate consummation of the proceedings, perhaps that 
guiltless and innoxious innocent person may also be convicted.” 

72. Judged by the standards laid down in the aforesaid judgments, it is 
quite clear that the expressions used in Section 66-A are completely open- 

e ended and undefined. Section 6G in stark contrast to Section 66-A stales: 

66. Computer related offences. —If any person, dishonestly or 
fraudulently, does any act referred to in Section 43, he shall be punishable 
with imprisonment for a term which may extend to three years or with fine 
which may extend lo five lakh rupees or with both. 

Explanation. —For the purposes of this section— 

/ (a) the word ‘dishonestly’ shall have the meaning assigned lo it in 

Section 24 of the Indian Penal Code (45 of I860); 

(6) the word ‘fraudulently’ shall have the meaning assigned to it in 
Section 25 of the Indian Penal Code (45 of 1860).” 

73. It will be clear that in all computer related offences that are spoken of 
by Section 66, mens rca is an ingredient and the expressions “dishonestly” 

g and fraudulently are defined with some degree of specificity, unlike the 
expressions used in Section 66-A. 

74. The provisions contained in Sections 66-B up to 67-B also provide 
for various punishments for offences that arc clearly made out. For example, 
under Section 66-B, whoever dishonestly receives or retains any stolen 
computer resource or communication device is punished with imprisonment. 

h Under Section 66-C, whoever fraudulently or dishonestly makes use of any 


63 (1994) 3 SCC 569 : 1994 SCC (Cri> 899 







fO~N L I N Ef 

! True Print” 


SGC OnLine Web Edition, Copyright © 2015 

Page 162 Friday, July 17. 2015 

Printed For: Shyam Divan 

SCC OnLine Web Edition; http://www.scconline.com 

TruePrint™ source: Supreme Court Cases 


162 SUPREME COURT CASES (2015) 5 SCC 

idemiflcaiion feature of another person is liable to punishment with 
pnsonmcni. Under Section 66-D, whoever cheats by personating becomes 
liable to punishment with impnsonmcm. Section 66-F again is a narrowly 
drawn section which inflicts punishment which may extend to imprisonment 
for life Tor persons who threaten the unity, integrity, security or sovereignly 

p„h| D v, ld ScUl ° nS 67 10 67-13 deal w 'th punishment Tor offences Ibr 
publishing or transmuting obscene material including depicting children in 
sexually explicit acts in electronic form. 

75. In the Penal Code, I860 a number of the expressions that occur in 
ejection 66-A occur in Section 268. 

, lnf ' 2 ™' P “ blk A person is guilty of a public nuisance who 

- any act or is guilty of an illegal omission, which causes any common 
injury, danger or annoyance to the public or to the people in genera] who 
dwell or occupy property in the vicinity, or which must necessarily cause 
injury, obstruction, danger or annoyance to persons who may have occasion 
to use any public right. 

A common nuisance is not excused on the ground that it causes some 
convenience or advantage.” 

r , j 6 'j! ,s lin P°“ant ( ° notice the distinction between Sections 268 and 
lit,' W £. ercas - Sec * , ° n 268 the various expressions used arc ingredients 
or the offence of a public nuisance, these ingredients now become offences 
m themselves when it comes to Section 66-A. Further, under Section 268 the 
person should be guilty of an act or omission which is illegal in nature—legal 
acts are not within its net. A further ingredient is that injury, danger or 
annoyance must he to the public in general. Injury, danger or annoyance are 
not offences by themselves howsoever made and to whomsoever made. The 
expression “annoyance” appears also in Sections 294 and 510 IPC: 

"294. Obscene acts and songs,— Whoever, to the annoyance of others, 

(а) does any obscene act in any public place, or \ 

(б) sings recites or niters any obscene songs, ballad or words in or 
near any public place, 

shall be punished with imprisonment of cither description for a term which 
may extend to three mouths, or with fine, or with both. 

* * * 

510. Misconduct in public by a drunken person .—Whoever in a slate 
, intoxication, appears in any public place, or in any place which it is a 
trespass in him to enter, and there conducts himself in such a manner ns to 
cause annoyance to any person, shall be punished with simple imprisonment 
, a term which may extend to twenty-four hours, or with Tine which may 
extend to ten rupees, or with both.” ’ < 

. . 11 ’ I r °" c I lot * 5 a ! Scc[ion 294 »PC. the annoyance that is spoken of is 
Larly debited that is, it has to be caused by obscene utterances or acts. 
Equal lyunder Section 510, the annoyance that is caused to a person must 
only be by another person who is in a stale of intoxication and who annoys 
-such person only i„ a public place or in a place for which it is a trespass for 
bun to enter. Such narrowly and closely defined contours of offences made / 
out under the Penal Code arc conspicuous by their absence in Section 66-A 
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Sguage SlUrk t0n ‘ raSl USCS com P ic,el y open-ended, undefined and vague 

1 a r, 78 ^ I r CldC "! alI . y, . nonc of Ihc ex P r essions used in Section 66-A are 
defined Even criminal intimidation" is not defined—and the definition 
clause of the Information Technology Act, Section 2 docs not say that words 
and expressions that are defined in the Penal Code will apply to this Act. 

79. Quite apart from this, as has been pointed out above, every 
expression used is nebulous in meaning. What may be offensive,to one may 
nol be offensive to another. What may cause annoyance or inconvenience to 
one may not cause annoyance or inconvenience to another Even the 
expression “pers,sternly" is completely imprecise—suppose a message is 

nl thrice cat. u be said that il was sent “persistently"? Does a message have 

I. b ™ <' s “ y) i11 ' easl ei § ht t,mes - ^fore it can be said that such message is 
persistently sent? There is no demarcating line conveyed by any or these 
expressions—and that is what renders the section unconstitutionally vaeuc. 

80. However, the learned Additional Solicitor General argued before us 
that expressions that are used in Section 66-A may be incapable of any 
precise definition but for that reason they are not constitutionally vulnerable 
He cited a large number of judgments in support of this submission. None of 
Ihc cited judgments dealt with a section creating an offence which is saved 
despite us being vague and incapable of any precise definition. In fact, most 
of the judgments cued before us did not deal with criminal law at all The 
few that did are dealt with herdnbelow. For instance, Madan Singh v. State of 
Bihar* . was cited before us. The passage cited from the aforesaid judgment 
is contained in para 19 of ihc judgment. The cited passage is not in ihe 
context oi an argument that the word “terrorism” not being separately defined 
would, there I ore, be siruck down on the ground of vagueness The cited 
passage was only m the context of upholding the conviction of the accused in 
that case Similarly, in Zameer Ahmed Unifur Rehman Sheikh v State of 
Maham,h,rtfi\ the expression “insurgency” was said to be undefined and 
won d defy a precise definition, yet it could be understood to mean 
breakdown oi peace and tranquility as also a grave disturbance of public 
order so as to endanger the security of the Stale and its sovereignly This 
again was said m the context of a challenge on the ground of legislative 
competence I he provisions of the Maharashtra Control of Organised Crime 
Act were challenged on (he ground that they were outside the expression 

public order contained ,n Schedule VII List I Entry 1 of the Constitution of 
n id. This contention was repelled by saying that the expression “public 
order was wide enough to encompass cases of "insurgency”. This case again 
had nothing to do with a challenge raised on the ground of vagueness. 

81. Similarly, in State of M.P. v. Media Leather & Liquor Lid 66 SCC 
para 8 was cited to show that the expression “nuisance” appearing in Section 

6-1 (200-1) <J SCC f»22 : 2001 SCC (Cri) 1360 

65 (2010)5.SCC 216 

66 (2003) 7 SCC 389 : 2003 SCC (Cri) 16-12 
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133 of the Code of Criminal Procedure was also not capable of precise 
definition. Tins again was said in the context of an argument that Section 133 
o the Code of Criminal Procedure was impliedly repealed by the Water 
(Prevention and Control of Pollution) Act, 1974. This contention was 
repelled by saying that the areas of operation of the two provisions were 
completely different and they existed side by side being mutually exclusive. 
I his case again did noi contain any argument that the provision contained in 
Section 33 was vague and, therefore, unconstitutional. Similarly, in State of 
Karnataka v. Appa Baht Ingale 61 , the word “unlouehabilily” waS said not to 
be capable of precise definition. Here again, there was no constitutional 
challenge on the ground of vagueness. 


82. In fact, two English judgments cited by the learned Additional 
Solicitor General would demonstrate how vague the words used in Section 
66-A are. In Director of Public Prosecutions v. Collins 40 , the very expression 
grossly offensive” is contained in Section 127{])(1) of the U.K. 
Communications Act, 2003. A 61 year old man made a number of telephone 
calls over two years to the office of a Member of Parliament. In these 
telephone calls and recorded messages Mr Collins who held strong views on 
immigration made a reference to “Wogs”, “Pakis”, “Black bastards” and 
Niggers . Mr Collins was charged with sending messages which were 
grossly offensive. The Leicestershire Justices dismissed the case against Mr 
Collins on the ground that the telephone calls were offensive but not grossly 
offensive, A reasonable person would not so find the calls to he grossly 
offensive. The Queen’s Bench agreed and dismissed 6 * the appeal filed by die 
Director of Public Prosecutions. The House of Lords reversed'’ 0 the Queen’s 
Bench decision stating: (Collins case 40 , WLR p. 2228, paras 9-10) 

9. 1 lie parties agreed with the rulings of the Divisional Conn dial i( is 
lor die justices to determine as a question or fact whether a message is 
grossly offensive, that in making this determination the justices must apply 
the standards of an open and just multi-racial society, and that die words 
must be judged taking account of their context and all relevant 
circumstances. 1 would agree also, Usages and sensitivities may change over 
lime. Language otherwise insulting may he used in an unpejorative even 
aricclionale, way, or may be adopted as a badge of honour ('Old 
Contemptihies ), There can be no yardstick of gross offensiveness otherwise 
lInm by the application of reasonably enlightened, but not perfectionist 
contemporary standards to die particular message sent in its particular 
context Hie test is whether a message is couched in terms liable to cause- 
gross oil cnee to those to whom it relates. 


a 


b 


c 


d 


e 


I 


10. In contrast with Section I27(2)(n) and its predecessor sub-sections, 
which require proof of ;m unlawful purpose and a degree of knowledge, & 
Section I27(l)(o) provides no explicit guidance on ihe stale of mind whicli 
must he proved against a defendant lo eslablish an offence againsl ihe 


67 1995 Supp (4) SCC 469: 1994 SCC (Cri) 1762 
40 (2006) 1 WI.R 2223 : (2006) 4 All ER 602 (HL) 

68 Director of Public Prosecutions v. Collins. (2006) I WI.R 308 : (2005) 3 AH ER 326 
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83. Similarly in Chambers v. Director of Public Prosecutions <», the 
Queen s Bench was faced with Lhe following facts: (WLR p. 1833) 

Following an alert on the internet social network, Twitter, the 
defendant became aware that, due to adverse weather conditions, an 
airport from which he was due to travel nine days later was closed. He 
responded by posting several ‘tweets’ on Twitter in his own name 
including the following: ‘Crap! Robin Hood Airport is closed. You have 
got a week and a bit to get your shit together otherwise I am .blowing the 
airport sky high!!’ None of the defendant’s ‘followers’ who read the 
posting was alarmed by it at the time. Some five days after its posting ihc 
defendant's tweet was read by the duty manager responsible for security 
at the airport on a general internet search for tweets relating to the 
airport. Though not believed to be a credible threat Ihc matter was 
reported to the police. In interview the defendant asserted that lhe tweet 
was a joke and not intended to be menacing. The defendant was charged 
with sending by a public electronic communications network a message 
of a menacing character contrary to Section 127(1 )(n) of the 
Communications Act, 2003. He was convicted in a Magistrates’ Court 
and, on appeal, the Crown Court upheld the conviction, being satisfied 
that the message was ‘menacing per se’ and thaL the defendant was, at the 
very least, aware that his message was of a menacing character,” 

84. The Crown Court was satisfied that the message in question was 
menacing” stating that an ordinary person seeing the tweet would be 
alarmed and, therefore, such message would be" ’'menacing’’. The Queen’s 
Bench Division reversed the Crown Court staling: (Director of Public 
Prosecutions case 69 , WLR p. 1842, para 31) 

31. Before concluding that a message is criminal on the basis that it 
represents a menace, its precise terms, and any inferences to be drawn 
Irom its precise terms, need to be examined in the context in and the 
means by which the message was sent. The Crown Court was 
understandably concerned that Ibis message was sent at a lime when, as 
we all know, there is public concern about acts of terrorism and the 
continuing threat to the security of the country from possible further 
terrorist attacks. That is plainly relevant to context, hut the offence is not 
directed to the inconvenience which may be caused by the message. In 
any event, the more one reflects on it, the clearer it becomes that this 
message did not represent a terrorist threat, or indeed any other form of 
threat, ft was posted on ‘Twitter’ for widespread reading, a conversation 
piece for the defendant’s followers, drawing attention to himself and his 
predicament. Much more significantly, although it purports to address 
you’, meaning those responsible for the airport, it was not sent to 
anyone at the airport or anyone responsible for airport security, or indeed 
any form ol public security. The grievance addressed by the messuae is 
that the airport is closed when the writer wants it to be open. The 


69 (2013)1 WI.R 1833 
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language and punctuation are inconsistent with the writer intending it to 
be or it to be taken as a serious warning. Moreover, as Mr Armson noted, 
it is unusual lor a threat of a terrorist nature to invite the person making it a 
to be readily identified, as this message did. Finally, although we tire 
accustomed to very brief messages by terrorists to indicate that a bomb 
or explosive device has been pul in place and will detonate shortly, it is 
difficult to imagine a serious threat in which warning of it is given to a 
large number ol tweet ‘followers' in ample time for the threat to be 
reported and extinguished.” ^ 

85. These two cases illustrate how judicially trained minds would find a 
person guilty or not guilty depending upon the Judge’s notion or what is 

grossly offensive or “menacing”. In Collins case, both the Leicestershire 
Justices and two Judges of the Queen’s Bench would have acquitted Collins 
whereas the.House of Lords convicted him. Similarly, in the Chambers case, 
the Crown Court would have convicted Chambers whereas the Queen's c 
Bench acquitted him. if judicially trained minds can come to diametrically 
opposite conclusions on the same set of facts it is obvious that expressions 
such as “grossly offensive” or “menacing” are so vague that there is no 
manageable standard by which a person can he said to have committed an 
oHence or not to have committed an offence. Quite obviously, a prospective 
offender ol Section 66-A and the authorities who arc to enforce Section 66-A d 
have absolutely no manageable standard by which to book a person for an 
offence under Section 66-A. I his being the case, having regard also to ihc 
two English precedents cited by the learned Additional Solicitor General, it is 
clear that Section 66-A is unconstitutionally vague. 

86. Ultimately, applying the tests referred to in Chimaman Rao i(> and 
V.G. Row 17 case, referred to earlier in the judgment, it is clear that Section e 
66-A arbitrarily, excessively and disproportionately invades the right of free 
speech and upsets the balance between such right and the reasonable 
restrictions that may be imposed on such right. 

Chilling Effect And Overbreadth 

S7. Information that may be grossly oifensive or which causes annoyance 
or inconvenience arc undefined terms which take into the net a very large 
amount of protected and innocent speech. A person may discuss or even 
advocate by means ol writing disseminated over the internet information that 
may be a view or point of view pertaining to governmental, literary, scientific 
or other matters which may be unpalatable to certain sections of society. It is 
obvious that ail expression or a view on any matter may cause annoyance, 
inconvenience or may be grossly offensive to some. A few examples will 9 
suffice. A certain section of a particular community may be grossly offended 

or annoyed by communications over the internet by "liberal views”_such as 

the emancipation of women or the abolition of the caste system or whether 
certain members of a non-proselytizing religion should be allowed to bring 

16 Chhiiamnii Roo v. State o/M.P., 1950 SCR 759 ; A!R 1951 SC 118 ^ 

17 Slate of Madras V. V.G. Row. 1952 SCR 597 : AIR 1952 SC 196: (952 Cri 1J 966 
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persons within their fold who are otherwise outside the fold. Each one of 
these things may be grossly offensive, annoying, inconvenient, insulting or 
a injurious to large sections of particular communities and would Tall within 
the net cast by Section 66-A. In point of fact, Section 66-A is cast so widely 
that virtually any opinion on any subject would be covered by it, as any 
senous opinion dissenting with the mores of the day would be caught within 
its net. Such is the reach of the section and if it is lo withstand the test of 
constitutionality, the chilling effect on free speech would be total. 

^ re lncidcnlal| y- s ^nic of our judgments have recognised this chilling 
effect of free speech. In R. Rajagopat v. Stale o/T.N. 10 , this Court held- (SCC 
pp. 646-47, para 19) ' v 

19. The principle of Sullivan 71 was carried forward—and this is 
relevant to the second question arising in this case—in Derbyshire 
Comity Council v. Times Newspapers Ltd. 12 , a decision rendered by the 
House of Lords. The plaintiff, a local authority brought an action for 
damages for libel against the defendants in respect of two articles 
published in Sunday Times questioning the propriety or investments made 
lor its superannuation fund. The ariicles were headed ‘ Revealed ■ 
Socialist tycoon deals with Uibour Chief and ‘ Bizarre deals of a council 
d leader and the media tycoon'. A preliminary issue was raised whether the 
plaintiff has a cause of action against the defendant. The trial Judge held 
that such an action was maintainable hut on appeal the Court of Appeal 
held lo ihc contrary. When the matter reached the House of Lords, it 
affirmed the decision of the Court of Appeal-but on a different ground. 
Lord Keith delivered the judgment agreed to by all other learned Law 
Lords. In his opinion. Lord Keith recalled that in Attorney General v. 
Guardian Newspapers Ltd. (No. 2) 13 popularly known as ‘ Spycatcher 
case', the House of Lords had opined that ‘there are rights available to 
private citizens which institutions of... Government arc not in a position 
lo exercise unless they can show that it is in the public interest lo do so’ 

It was also held therein that not only was there no public interest in 
f allowing governmental institutions to sue Tor libel, it was ‘contrary to the 
public interest because to admit such actions would place an undesirable 
loiter on freedom of speech’ and further that action for defamation or 
Ihrcai of such action ‘inevitably have an inhibiting effect on freedom of 
speech . Ihc learned Law Lord referred to the decision of the United 
States Supreme Court in New York Times Co. v. Sullivan 1 ' and certain 
other decisions of American Courts and observed—and this is sienilicant 
y for our purposes— 

‘while these decisions were related most directly to the 
provisions oT the American Constitution concerned with securing 

70 (1994)6 SCC 632 

h 71 Nm York n "' cs c "- v - Sullivan. 376 US 254 : 11 L ltd 2d 6S6 (1964) 

72 1993AC534: (1993)2 WLR449: (1993) I AUER 1011 (IIL) 

73 (1990) 1 AC 109: (J9S8) 3 WLR 776 : (1988) 3 Al) HR 545 (IIL) 
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freedom of speech, the public interest considerations which 
underlaid them are no less valid in this country. What has been 
described as “the chilling effect " induced by the threat of civil 
actions for libel is very important. Quite often the facts which would 
justify a defamatory publication are known to be true, but admissible 
evidence capable of proving those facts is not available.’ 

Accordingly, it was held that the action was not maintainable in law.” 

(emphasis, in original) 

oJ. Also in S. Khushboo v. Kannianwmfi, this Court said: (SCC n 620 * 

para 47) 1 ' ’ 

47. In the present case, the substance of the controversy does not 
really touch on whether premarital sex is socially acceptable. Instead the 
real issue ol concern is the disproportionate response to the appellant’s 
remarks. II the complainants vehemently disagreed with the appellant’s 
views, then they should have contested her views through the news media C 
or any other public platform. The law should not be used in a manner that 
has chilling effects on the ‘freedom of speech and expression’.” 

90. That the content of the right under Article 19(I)(a) remains the same 
whatever the means of communication including internet communication is 
clearly established by Reno case 52 and by Ministry of Information & n 
Broadcasting. Govt, of India v. Cricket Assn, of Bengal 2 ", SCC at para 78 
already referred to. It is thus clear that not only are the expressions used in 
acctjon 66-A expressions of inexactitude hut they are also over broad and 
would rail loul of the repealed injunctions of this Court that restrictions on 
the freedom ol speech must be couched in the narrowest possible terms. For 
example, see, Kedar Nath Singh v. State of Bihar 3 *, SCR at pp, 808-09 In 
point ol fact, judgments of the Constitution Bench of this Court have struck * 
down sections winch are similar in nature. A prime example is the’section 
struck down ... the first Ram Manohar Lohia case'\ namely. Section 3 of the 
U.R Special 1 owers Act, where the persons who "instigated” expressly or bv 
implication any person or class of persons not to pay or to defer payment of 
any liability were punishable. This Court specifically held that under the 
section a wide net was cast to catch a variety of acts of instigation raneing 
from friendly advice to systematic propaganda. It was held that in its wide 
amplitude the scct.on lakes in the innocent as well as the guilty, bona fide 
and mala fide advice and whether the person be a legal adviser, a friend or a 
well-wisher of the person instigated, he cannot escape the tentacles of the 
section. The Court held that it was not possible to predicate with some kind „ 
of precision the different categories of instigation falling within or without 9 

6 (2010) 5 SCC 600 : (20)0) 2 SCC (Cri) 1299 
52 Reno v. American Civil Liberties Union, 521 US 8-1-1 - 1381 Ed 7 d 87-1 (1997) 

20 (1995) 2 SCC I fit 

34 1962 Supp (2) SCR 769 : AIR 1962 SC 955 :(]962) 2 Cri I.J 103 

15 I'nm"""' r ' iS “" V ' Ma "" h(lr < ,9fi0 ) 2 SCR 821 : AIR I960 SC 633 : I960 Cri ^ 
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the fieldlor const ituiional prohibitions. It further held that the section must be 

i whiriTnc”S! ,0nal “ ' hC 0ffCnCC madC ° U * W ° U,d dc P ynd ^tors 

91. In Kameshrnir Prasad v. State of Bihar' 2 , Rule 4-A or the Bihar 

-NoTov^ 11 S T n ' S C ° ndu< r‘ Rl,lcs * 1956 W:|S challenged. The Rule states, 
No government servant shall parlictpaie in any demonstration or resort to 

orse^ice." m COnnec[i ° n wiUl an y Pertaining to his conditions 

,, ^ 2 ‘ Tt ! c aforesaid Rule was challenged under Articles 19(1 )(a) and (b) of 

die Constitution The Court followed the law laid down in Ram Manohar 
Lohia case and accepted the challenge. It first held that demonstrations are 
AIR™ ^ lhen he,d: ( Ka »<^war Prasad case 12 , SCR p. 374 : 

... 1 he approach to the question regarding the constitutionality of 

would h m Wh , Clt ! er ‘ hC b “ ,h! " il im P ()scs ™ demonstrations 

Art cL lW?T re t ,milaLl011 ° f [hL ' guaranteed rights contained in 

Andes 19(2) and 19(3). In regard to both these clauses the only relevant 

criteria which has been suggested by the respondent Slate is that the rule 
'? framed Hie interest of public order'. A demonstration may be 
defined as 'an expression or one's feelings by outward signs' A 
demonstration such as is prohibited by, the rule may be or the most 
innocent type—peaceful orderly such as the mere wearing ora badge by 
a government servant or even by a silent assembly say outside office 
hours—demonstrations which could in no sense be suggested to involve 
aiiy breach of tranquility, or of a type involving incitement to or capable 

° f ': ad,n ^° d,sorder - If thc "He ^d confined itself to demonstrations of 
the type which would lead to disorder then thc validity or that rule could 
have been sustained but what the rule docs is the imposition of a 
b ankcl-ban on all demonstrations of whatever type—innocent as well as 
otherwise—and in consequence its validity cannot be upheld.” 

93 The Court further went on to hold that remote disturbances of public 
order by demonstration would fall outside Article 19(2), The connection with 
public order has to be intimate, real and rational and should arise directly 
rrom the demonstration that is sought to be prohibited. Finally, the Court 
held: (Kameshwar Prasad case' 2 , SCR p. 384 : AIR p. ] ] 72, para 17) 

... 1 lie vice oT the rule, in our opinion, consists in this that it lays a 
ban on every type of demonstration-be the same however innocent and 
however incapable or causing a breach of public tranquility and does not 
^ufi 1 ” f U> th ° Se f ° r,I1S wl demonstrations which might lead to that 

94. These two Constitution Bench decisions bind us and would apply 
directly on Section 66-A. We, therefore, hold that the section is 

12 !962Supp(3)SCR 369: AIR 1962SC 1166 

15 1.71102'"™' 1>rh ° n V ' Ma "° har !j,bia - < l960 > 2 SCR 821 : AIR 1%0 SC 633 : i960 Cri 
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unconstitutional also on the ground that it takes within its sweep protected 
speech and speech that is innocent in nature and is liable therefore to be used 
in such a way as to have a chilling effect on free speech and would therefore 
have to be struck down on the ground of overbreadlh. 

Possibility of an Act being abused is not a ground to test its validity 

95. The learned Additional Solicitor Genera! cited a large number of 
judgments on the proposition that the fact that Section 66-A is capable of 
being abused by the persons who administer it is not a ground to test its 
va ldity iT it is otherwise valid. He further assured us that this Government 
was-commuted to free speech and that Section 66-A would not be used to 
cur free speech, but would be used on!y when excesses are perpetrated bv 
persons on lire rights of others. In Collector of Customs v. Nathella Sampatbu 
Chetty , this Court observed: (SCR pp. 825-26 : AIR p. 332, para 33) 

... This Court has held in numerous rulings, to which it is 
unnecessary to refer, that the possibility of the abuse of the powers under 
the provisions contained in any statute is no ground for declariiiG the 
provision to be unreasonable or void. Commenting on a passage in the 
judgment ol the Court oT Appeal of Northern Ireland which staled: 

If such powers .ire capable of being exercised reasonably it is 
impossible to say that they may not also be exercised unreasonably’ 
and treating this as a ground for holding the statute invalid Viscount 
520° bSCrVCd Be! f“ sl Corpn. v. O.D. Cars Ltd. 15 , AC at pp. 


... it appears to me that the short answer to this contention (and 
I hope its shortness will not be regarded as disrespect) is that the 
validity or a measure is not to be determined by its application to 
particular cases. ... IT it is not so exercised [i.c. if the powers are 
abused], it is open to challenge, and there is no need for express 
provision for its challenge in the statute.’ 

The possibility or abuse of a statute otherwise valid does not imparl to it 
any element of invalidity. The converse must also follow that a statute 
which is otherwise invalid as being unreasonable cannot be saved by its f 
being administered in a reasonable manner. The constitutional validity of 
the statute would have to be determined on the basis of its provisions and 
on the ambit or its operation as reasonably construed. If so judged it 
passes the test or reasonableness, possibility of the powers conferred 
being improperly used is no ground for pronouncing the law itself invalid 
and similarly if the law properly interpreted and tested in the light of the 9 
requirements set out in Part III of the Constitution docs not pass the test 
it cannot be pronounced valid merely because it is administered in a 
manner which might not conflict with the constitutional requirements.” 


74 (1962) 3 SCR 786 : AIR 1962 SC 316 .- (1962) 1 Cri IJ 364 

75 i 960 AC 490 : (I960) 2 WLR 14S : (I960)! All HR 65 (I IL) 
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96. In this case, it is the converse proposition which would really apply if 
the learned Additional Solicitor General’s argument is to be accepted. If 

a Section 66-A is otherwise invalid, it cannot be saved by an assurance from 
the learned Additional Solicitor General lhai ii will be administered in a 
reasonable manner. Governments may come and Governments may go but 
Section 66-A goes on forever. An assurance from the present Government 
even if earned out faithfully would not bind any successor Government It 
must, therefore, be held that Section 66-A must be judged on its own merits 
t) without any reference; to how well it may be administered. 

Severability 

97. The argument of the learned Additional Solicitor General on this 
score is reproduced by us verbatim from one of his written submissions: 

“Furthermore it is respectfully submitted that in the event of Hon’blc 
Court not being satisfied about the constitutional validity of either any 
expression or a part of the provision, the Doctrine of Severability as 
enshrined under Article 13 may be resorted to." 

98. The submission is vague: the learned Additional Solicitor General 
does not indicate which part or parts of Section 66-A can possibly be saved. 
This Court in Romesh Thappar v. State of Madras 2 repelled a contention of 

[ d severability when it came to the courts enforcing the fundamental right under 
Article 19(1)(«) in the following terms: (SCR p. 603 : AIR p. 129, para 13) 

. . ■ was > however, argued that Section 9(]-A) could noi be 

considered wholly void, as, under Article 13(1), an existing law 
inconsistent with a fundamental right is void only to the extent of the 
j inconsistency and no more. Insofar as ihc securing of the public safety or 

e the maintenance of public order would include the security of the Stale, 

, the impugned provision, as applied to the latter purpose, was covered by 

I clause (2) of Article 19 and must, it was said, be held to be valid:-We are 

unable to accede to this contention. Where a law purports to authorise the 
imposition of restrictions on a fundamental right in languaee wide 
enough to cover restrictions both within and without the limits of 
/ constitutionally permissible legislative action affecting such right, it is 

not possible to uphold it even so far as it may be applied within the 
constitutional limits, as it is not severable. So long as the possibility of its 
being applied for purposes not sanctioned by the Constitution cannot be 
ruled out, it must be held to be wholly unconstitutional and void. In other 
words, clause (2) of Article 19 having allowed the imposition of 
9 restrictions on the freedom of speech and expression only in cases where 

j danger to the Stale is involved, an enactment, which is capable of being 

j applied to cases where no such danger could arise, cannot be held to be 

constitutional and valid to any extent.” 


2 1950SCR 59<t :AIR 1950SC 12-1 : (1950)51 Cri U I5M 
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| j 99. It has been hold by us that Section 66-A purports to authorise die 

j | imposHion of restrictions on the fundamental right contained in 

j Article 17(1)(«) in language wide enough to cover restrictions both within 

and without the limits of constitutionally permissible legislative action We 
have held following K.A. Abbas case 59 (hat the possibility of Section 66-A 
being applied for purposes not sanctioned by the Constitution cannot be ruled 
out. It must, therefore, be held to be wholly unconstitutional and void 
Romesh Thappar case 2 was distinguished in R.M.D. Chamarbaugwalla v. 
Union of India in the context of a right under Article 19(1)0?)' as follows: 
(SCR pp. 948-49 : AIR p. 636, para 20) J 

“20 In Romesh Thappar v. Slate of Madras' 1 , the question was as to 
the validity of Section 9(1-A) of the Madras Maintenance of Public 
Order Act 23 oT 1949, That section authorised the Provincial Government 
to prohibit the entry and circulation within the State of a newspaper Tor 
the purpose of securing the public safety or the maintenance of public- 
order . Subsequent to the enactment of (his statute, the Constitution came ( 
into force, and the validity of the impugned provision depended on 
| whether it was protected by Article 19(2), which saved ‘existing law 

insofar as it relalcs to any matter which undermines the security of or 
| tends to overthrow the State.’ It was held by this Court that as the 

; purposes mentioned in Section 9(1-A) of the Madras Act were wider in 

amplitude than (hose specified in Article 19(2), and as it was not possible c 
; Lo spin up Section 9(1-A) into whirl was within and what was without the 

) protection ol Article 19(2), the provision must fail in its entirety. Thai is 

really a decision that the impugned provision was on its own contents 
inseverable. It is not an authority for the position that even when a 
provision is severable, it must be struck down on the ground that the 
principle of severability is inadmissible when the invalidity of a statute e 
arises by reason or its conU-avening constitutional prohibitions, it should 
be mentioned that the decision in Romesh Thappar v. State of Madras 2 
was referred to in State of Bombay v. EN. Balsam 11 and State of Bombay 
i v. United Motors (India) Ltd.™ (SCR at pp. 1098-99) and distinguished.” 

j lOO.Jhc present being a ease of an Article 19(1)(a) violation, Romesh 

Thappar- judgment would apply on all fours. In an Article 19(1 )(e) , 

i j challenge, there is no question of a law being applied for purposes not 

J i sanctioned by the Constitution for the simple reason that the eielii subjecl- 

■ | m “ Ucr - s t>r Ar "ele 19(2) are conspicuous by their absence in Article 19(6) 

I which only speaks of reasonable restrictions in the interests of the general 

public. The present is a case where, as has been held above, Section 66-A 
, docs not fall within any of the subject-matters contained in Article 19(2) and 

; the possibility or its being applied for purposes oulsidc those subject-matters 9 

is clear. We, therelore, hold that no part of Section 66-A is severable and the 
provision as a whole must be declared unconstitutional. 

59 KA. Abbas v. Union of India, (1970) 2 SCC 780 

I 2 Romesh Thappar*. Stale of Madras, 1950 SCR 59-1 : AIR ?950 SC 124 - (1950) 51 Cri 1 J 1514 

J 76 1957 SCR 930: AIR 1957 SC 62S U ; l5 " 

77 1 951 SCR 682 : AIR 1951 SC 318 : (1951) 52 Cri LJ 1361 
| 78 1953 SCR 1069 : AIR 1953 SC 252 
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Article 14 

a ■ rhc counsel Tor the petitioners have argued that Article 14 is also 

nfnngcd in that an offence whose ingredients arc vague in nature is arbitrary 
and unrcasonaWc and would result in arbitrary and discriminatory application 
merlin ^‘ ndl la ' v ‘ 1 \ l,rlhcr > lhe rc « no intelligible differentia between the 

inLrneT all^therefT ’ ^ "*’■ liVe Speech aS opposcd to specch 011 ^ 
internet and, therefore, new categories of criminal offences cannot be made 

, ihrf>^ ,S SrountJ '. SlID,lar offences which are committed on the internet have a 

ShSTh" maX,mUm scnlence «ndcr Section 66-A as opposed to defamation 

V 0 h „ r a r ,‘ W °' year max,mum sentence. Also, defamation is a non- 

cogm/able oflence whereas under Section 66-A the offence is cognizable 

102. We have already held that Section 66-A creates an offence which is 
gic and over broad and, therefore, unconstitutional under Article 19(1)(«) 
and not saved by Article 19(2). We have also held that the wider range of 
internet cannot restrict the content of the righl under 
Article 19(1)(«) n„r can n justify its denial. However, when we come to 
discrimination under Article 14. we are unable to agree with the counsel Tor 
the pem,oners that there is no intelligible differentia between the medium of 

.IS T SpCCCh as °PP ascd U) s P eet 'h 0 ., the internet. The 

UcIligiblL differentia is clear—the lniernei gives any individual a platform 

leImcd rC A !T S V 7e h r le ° f paymenl lhrol, fih which to air his views. The 
i r Solicitor General has correctly said that something posted 

all over the worlf TfTh "7 h § h[nin S :ind can reach millions of persons 
, vm W world Tf the petitioners were righl; this Article 14 argument 

would apply equally to all other offences created by the Information 
Technology Aci which are not the subject-matter of challenge in these 

specch n on the™! . C “ ^ an intc,,i S ib!e differentia between 

l°V he and ° thCr mediums of communication for which 

ha. ilw rhnM Can , CCrlainly bc crca « d by legislation. We find, therefore, 
that Mil challenge on the ground of Article 14 must fail. 

Procedural unreasonableness 

103. One other argument must now be considered. According to the 
petitioners Sect,on 66-A also suffers from the vice of pr o C « 
unreasonableness n that, il, for example, criminal defamation is aliened the 

bfce S nff ilV: “ n , dCr Scl ' IIO,! 199 CrPC would not be available for a 

rnn . . W>mrTm .' cd undcr Sli clioii 66-A. Such safeguards are that no 

court shall take cognizance of such an offence except upon a complaint made 

by some person aggrieved by the offence and that such complaint will have to 
be made within six months from the date 0.1 which the offence is alleged to 

ndV 6 C Crp C ;™ U f F K rlhCr> SafC8UardS lh " « 10 bc « Sections 95 
96 CrPC are also absent when it comes to Section 66-A. For example 

in^m °T"^spaper, book or document wherever printed uppers to con min 
matter which is obscene, hurts the religious feelings of soine community is 

oris a°nnin n , nal r rC ’ ^ ° r halred a ccrlain section of the public, 

or is against national integration, such book, newspaper or document may be 
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seized buL under Section 96 any person having any interest in such 
newspaper, book or document may within two months from the dale of a 
publication seizing such documents, books or newspapers apply to the High 
Court to set aside such declaration. Such matter is to be heard by a Bench 
consisting of at least three Judges or in High Courts which consist or less 
than three Judges, such special Bench as may be composed of all the Judges 
of that High Court. 

104. It is clear that Sections 95 and 96 ofthe Criminal Procedure Code 
reveal a certain degree of sensitivity to the fundamental right to free speech 
and expression, ir matter is to be seized on specific grounds which are 
reialablc to the subject-matters contained in Article 19(2), it would be open 
lor persons alreeled by such seizure to get a declaration from a High Court 
consisting of at least three Judges that in fact publication of the so-called 
offensive matter docs not in fact relate to any of the specified subjects 
contained m Article 19(2). Further, Section 196 CrPC stales: 

196. Prosecution for offences against the State and for criminal 
conspiracy to commit such offence.— (1) No Court shall lake cognizance 

»“y. °®a«» punishable under Chapter VI or under Section 
I5J-A Section 295-A or sub-section (1) of Section 505 of the Indian 
Penal Code, 1860 (45 of I860), or 

(h) a criminal conspiracy to commit such orfcncc, or 

(c) any such abetment, as is described in Section 108-A of the 
Indian Penal Code (45 of 1860), 

except with the previous sanction of ihe Central Government or of Die Stale 
Government. 

(1-A) No Court shall take cognizance of— 

(a) any offence punishable under Section 153-B or sub-section (2) 
or sub-secuon (3) or Section 505 of the Indian Penal Code I860 (45 of 
looO), or 

(' h ) a criminal conspiracy to commit such offence, 

except with the previous sanction of (he Central Government or or the State 
Government or of the District Magistrate. 

(2) No court shall lake cognizance of the offence of any criminal 
consptracy punishable under Section I20-B of the Indian Penal Code (45 of 
I860), other than a criminal conspiracy to commit an offence punishable 
with death, imprisonment for life or rigorous imprisonment for a term of two 
years or upwards, unless the Stale Government or the District Magistrate has 
consented in writing to the initiation of the proceedings: 

Provided that where the criminal conspiracy is one to which the ' 
provisions of Section 195 apply, no such consent shall be necessary. 

(3) The Central Government or Ihe Slate Government may before 
according sanction under sub-section (1) or sub-section (I-A) and the 
iJistrici Magistrate may, before according sanction under sub-section (1-A) 
and the State Government or the District Magistrate may, before givme 
consent under sub-section (2), order a preliminary investigation by a police 
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officer not being below the rank of Inspector, in which case such police 
officer shall have the powers referred to in sub-section (3) of Section 155/' 

a 105. Again, for offences in the nature of promoting enmity between 
different groups on grounds of religion, etc. or offences rentable to deliberale 
and malicious acts intending to outrage religious feelings or statements that 
create or promote enmity, hatred or ill will between classes can only be taken 
cognizance of by courts with the previous sanction of the Central 
Government or the Slate Government. This procedural safeguard docs not 

b apply even when a similar offence may be committed over the internet where 
a person is booked under Section 66-A instead of the aforesaid sections. 

106. Having struck down Section 66-A on substantive grounds, we need 
not decide the procedural unreasonableness aspect oT the section. 

Section 118 of the Kerala Police Act 

C 107. The learned counsel for the petitioner in Writ Petition No. 196 of 
2014 assailed clause (d) of Section 118 which is set out hercinbelow: 

“118. Penalty for causing grave violation of public order or 
danger .—Any person who— 

* * * 

(d) causes annoyance to any person in an indecent manner by 
statements or verbal or comments or telephone calls or calls of any type 
or by chasing or sending messages or mails by any means; or 
* * * 

shall, on conviction be punishable with imprisonment for a term which may 

extend to three years or with fine not exceeding tec thousand rupees or with 
both.” 

Q 

108. The learned counsel first assailed the section on the ground or 
legislative competence slating that this being a Kerala Act, it would fall 
outside Cntrics 1 and 2 of List II and fail within Entry 31 of List I. In order to 
appreciate the argument we set out the relevant entries: 


“List 1 

f 31. Posts and telegraphs; telephones, wireless, broadcasting and other 

like forms of com mimical ion. 

LIST II 

1. Public order (but not including the use of any naval, military or air 
force or any other armed force of the Union or of any other force subject to 
the control of the Union or of any contingent or unit thereof in aid of the 

g civil power). 

2. Police (including railway and village police) subject to the provisions 
of Entry 2-A of List 1.” 

The Kerala Police Act as a whole would necessarily fall under Entry 2 of List 
II. In addition. Section 118 would also fall within Entry 1 of List II in that as 
its marginal note tells us it deals with penalties for causing grave violation of 
h public order or danger. 


I 

1 


I 
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109. It is well settled that a statute cannot be dissected ami then 
examined as lo under what Held of legislation each part would separately fall. 

In AS. Krishna v. Stale of Madras 19 , the law is stated thus- {SCR n 410 3 

AIR p. 303, para 12) H a 

The position, then, might thus be summed up: when a law is 
impugned on the ground that it is ultra vires the powers of the legislature 
which enacted it, what has to be ascertained is the true character of the 
legislation. To do that, one must have regard lo the enactment as a whole, 
to us objects and to the scope and effect of its provisions.' If on such b 
examination it is found that the legislation is in substance one on a matter 
assigned to the legislature, then it must be held to be valid in its entirety, 
even though it might incidentally trench on matters which are beyond its 
competence, it would be quite an erroneous approach to the question to 
view such a statute not as an organic whole, but as a mere collection of 
sections, then disintegrate it into parts, examine under what heads of c 
legislation those parts would severally fall, and by that process determine 
what portions thereof are inlra vires, and what arc not/’ 

HO. IL is, therefore, clear that the Kerala Police Act as a whole and 
Section 118 as part thereof falls in pith and substance within List II Entry 2, 
notwithstanding any incidental encroachment that it may have made on any 
other Entry in List 1. Even otherwise, the penally created for causing d 
annoyance m an indecent manner in pith and substance would Tall within List 
ITI Entry 1 which speaks of criminal law and would thus be within the 
competence of the State Legislature in any case. • 

111. However, what has been said about Section 66-A would apply 
directly to Section I 18(d) of the Kerala Police Act, as causing annoyance in 

“ 1 °° cc ^ nL manner suffers from the same type of vagueness and over e 
breadth, that led to the invalidity of Section 66-A, and for the reasons given 
or sLnkjng clown Section 66-A, Section J18 (cl) also violates Article 19(1 )(a) 
and not being a reasonable restriction on the said right and not being saved 
under any ol the subject-matters contained in Article 19(2) is hereby dcchircd 
to be unconstitutional. 

■Sec/ion 69-A and the Information Technology (Procedure and Safeguards 
Jor Blocking for Access of Information by Public) Rules, 2009 

112. Section 69-A or the Information Technology Aci has already been 
set out in para 2 ol the judgment. Under sub-section (2) thereof, the 2009 
Rules have been framed. Under Rule 3. the Central Government shall 
designate by notification in the Official Gazette an officer of the Centra! o 
Government not below the rank of a Joint Secretary as the Designated Officer 
Tor the purpose of issuing direction for blocking for access by the public any 
information referable to Section 69-A of the Act. Under Rule 4, every 
organisation as defined under Rule 2(g) (which refers to the Government of 
India, Stale Governments, Union Territories and agencies of the Central 

h 

79 1957 SCR 399 : AIR 1957 SC 297 : 1957 Cri LJ <109 
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Government as may be notified in the Official Gazette by the Central 
overnment) is to designate one of its officers as the “Nodal Officer". 
? Under Rule 6, any person may send their complaint to the “Nodal Officer" of 
the organisation concerned for blocking, which complaint will then have to 
he examined by the organisation concerned regard being had to the 
parameters laid down in Section 69-A(l) and after being so satisfied, shall 
transmit such complaint through its Nodal Officer to the Designated Officer 
in a formal specified by the Rules, The Designated Officer is not to entertain 
’ f y complaint »r request for blocking directly from any person. Under Rule 

LI e ,h DC NH a m! ffiCCr r m ' iy rcccivillg an y Slich r «h’ csl or complaint 
from the Nodal Officer of an organisation or from a competent court by 

order direct any mtermediary or agency of the Government to block ’any 

u 'V™ 2 ' 10 , 0 PUrl lhercof for thc reasons specified in Section 69-A(l) 
Under Rule 7 thereof, the requcst/complaint shall then be examined by a 
Comm,nee of Government Personnel who under Rule 8 are first to make all 
reasonable efforts to identify the originator or intermediary who has hosied 
the information. If so identified, a notice shall issue to appear and submit 
their reply at a specified dale and time which shall not be less than 48 hours 
from the date and time of receipt of notice by such person or intermediary 
Ihe Committee then examines the request and is to consider whether the 
request ,s covered by Section 69-A(l) and is then to give a specific 
recommendation in writing to the Nodal Officer of the organisation 
concerned. It is only thereafter that the Designated Officer is to submit the 
Committees recommendation to the Secretary. Department of Information 
Technology who is to approve such requests or complaints. Upon such 
approval, the Designated Officer shall then direct any agency of Government 
or intermediary to block the offending information. Rule 9 provides for 
blocking of information in cases of emergency where delay caused would be 

! d . 111 V J lch casc ,lie b,ock,I1 S may take place without any opportunity of 
hearing The Designated Oiliccr shall then, not later than 48 hours of the 
tssue of the interim direction, bring thc request before thc Committee 
referred to earlier, and only on the recommendation of thc Committee, is thc 
J . ° f ]nlbrma,ion Technology to pass thc final order. 

n 1 r /\ C n?r m t lC case of an ordcr of a coni P cle nt court in India, the 
Dcs^ua tc d Officer shall, on receipt of a certified copy of a court ordcr, 

submit it to the Secretary, Department of Information Technology and then 
initiate action as directed by the Court. In addition to the above safeguards, 
tin er it c a Review Committee shall meet at least once in two months 
and record ,«s findings as to whether directions issued arc in accordance with 
Section 69-A( l) and if it is of the contrary opinion, thc Review Committee 
may set aside such directions and issue orders to unblock the said 
information Under Rule 16, strict confidentiality shall be maintained 
regarding all the requests and complaints received and actions taken thereof. 

v.i.h;,. 1 , h c ,e;ijncd counse! for the petitioners assailed the constitutional 
aliduy oJ heel ton 6)-A, and assailed the validity of the 2009 Rules 
According to the learned counsel, there is no pre-decision a I hearing afforded 
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by the Rules particularly to the “originator’' of information, which is defined 
under Section 2(za) of the Act to mean a person who sends, generates, stores 
or transmits any electronic message; or causes any electronic message to he 
sent, generated, stored or transmitted to any other person. Further, procedural 
safeguards such as which are provided under Sections 95 and 96 of the Code 
of Criminal Procedure are not available here. Also, the confidentiality 
provision was assailed staling that il affects the fundamental rights of the 
petitioners. 

114. It will be noticed that Section 69-A unlike Section’ 66-A is a 
narrowly drawn provision with several safeguards. First and foremost 
blocking can only be resorted to where the Central Government is satisfied 
that it is necessary so to do. Secondly, such necessity is rclatable only to 
some of the subjects set out in Article 19(2). Thirdly, reasons have to be 
recorded in writing in such blocking order so that they may be assailed in a 
writ petition under Article 226 of the Constiluiion. 

115. The Rules further provide for a hearing before the Committee set 
up—which Committee then looks inlo whether or not it is necessary to block 
such information. It is only when the Committee finds that there is such a 
necessity that a blocking order is made. It is also clear from an examination 
of Rule 8 that it is not merely the intermediary who may be heard. If the 
“person” i.e. the originator is identified he is also to be heard before a 
blocking order is passed. Above all, il is only after these procedural 
safeguards are met that blocking orders are made and in case there is a 
cerlified copy of a court order, only then can such blocking order also be 
made. It is only an intermediary who finally Tails to comply with the 
directions issued who is punishable under sub-section (3) or Section 69-A. 

116. Merely because certain additional safeguards such as those found in 
Sections 95 and 96 CrPC arc not available does not make the Rules 
constitutionally infirm. We arc of the view that the Rules ' are not 
constitutionally infirm in any manner. 

Section 79 and the Information Technology (Intermediary Guidelines) 
Rules, 2011 

117. Section 79 belongs to Chapter XII of the Act in which 
intermediaries are exempt from liability if they fulfil the conditions of the 
section. Section 79 states: 

79. Exemption from liability of intermediary in certain cases.--( I) 
Notwithstanding anything contained in any law for the time being in force 
but subject to the provisions of sub-sections (2) and (3), an intermediary 
shall not be liable for any third party information, data, or communication 
link made available or hosted by him. 9 

(2) The provisions of sub-section (!) shall apply if— 

(a) the function of the intermediary is limited to providing access lo 
a communication system over which information made available by 
third parties is transmitted or temporarily stored or hosted; or 

(b) the intermediary docs not— 

O') initiate the transmission, ^ 
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(r'O select the receiver of the transmission, anti 

(in) select or modify the information contained in the 
transmission; 

, ,. (C) ,h ? in[ ™diary observes due diligence while discharging his 
duties under this Act and also observes such other guidelines af the 
central Government may prescribe in this behalf. 

(3) Tiic provisions of sub-section (I) shall not apply if— 

(n) the intermediary has conspired or abetted or aided or induced 
imlawfill act lhreatS ^ pr ° m,SC ° r otl,erwisc *he commission of the 

(b) upon receiving actual knowledge, or on being notified by the 
appropriate Government or its agency that any information, data or 

Pn"! ra n I, Tk , °? residing in or connected to a computer resource 
011 trolled by the intermediary is being used to commit the unlawful act 
the intermediary fails to expeditiously remove or disable access to that 
material on that resource without vitiating the evidence in any manner. 

nnrrv iS" a/ 'r ,, '~ For ' hc purposcs of lhis section, the expression ‘third 
party information means any information dealt with by an intermediary in 
Ins capacity as an intermediary,” y 

1\S. Under the 2011 Rules, by Rule 3 an intermediary has not only to 
publish the rules and regulations, privacy policy and user agree men /for 

So™ °n l ' SagC ? C ,nlcrracdiar y’ s computer resource but he has also to 
mlorm aH users of the various matters set out in Rule 3(2). Since Rules 3(2) 
.md 3(4) arc important, they are set out hereinbelow: 

sha,l 3 ;i b,ZfTu Cet ° ^ ° bS V ed by ,nteni, ediary .—The intermediary 
namely- follow 'ng due diligence while discharging his duties, 


(2) Such ailes and regulations, terms and conditions'.or user 
agreement shall inform the users of computer resource not to host 

isp ay, upload, modify, publish, transmit, update or share any 
information that— y 


(«) belongs to another person and to which the user does 1101 
have any right to; 

(b) is grossly harmltil, harassing, blasphemous, defamatory 
obscene, pornographic, pacdophilic, libellous, invasive of 
another s privacy, hateful, or racially, ethnically objectionable, 
disparaging, relating or encouraging money laundering or 
gambling, or otherwise unlawful in any manner whatever; 

(c) harm minors in any way; 

(d) infringes any patent, trademark, copyright or other 
propnetary rights; 

(e) violates any law for the time being in force; 

(/) deceives or misleads the addressee about the origin of 
■such messages or communicates any information which is 
grossly offensive or menacing in nature; 




I 


) O N L I N £ y 

True Print™ 


SCC Online Web Edition, Copyright ©2015 

Page 100 Friday, July 17, 2015 

Printed For: Shyam Divan 

SCC Online Web Edition: htip://www,scconline.com 

TruePrinl™ source: Supreme Court Cases 


S98 


ISO 


(2015) 5 SCC 


SUPREME COURT CASES 
(s) impersonate another person; 

(h) contains software viruses or any other computer code, 
hies or programs designed to interrupt, destroy or limit the- 
iunctiotialily of any computer resource; 

(i) threatens the unity, integrity, defence, security or 
sovereignty of India, friendly relations with foreign stales or 
public order or causes incitement to the commission of ’any 
cognisable offence or prevents investigation of any offence or is 
insulting any other nation. 

* * * 

(4) T he intermediary, on whose computer system the information 
is stored or hosted or published, upon obtaining knowledge by itself 
or been brought to actual knowledge by an affected person in writing 
or through e-mail signed with electronic signature about any such 
information as mentioned in sub-rule (2) above, shall act within 
inirty-six hours and where applicable, work with user or owner or 
such information to disable such information that is in contravention 
of sub-rule (2). Further the intermediary shall preserve such 
information and associated records for at least ninety days for 
investigation purposes." 

119. The learned counsel for the petitioners assailed Rules 3(2) and 3(4) 
on two basic grounds. Firstly, the intermediary is called upon to exercise its 
own judgment under sub-rule (4) and then disable information lhal is in 
contravention ol sub-rule (2), when intermediaries'by their very definition are 
only persons who oiler a neutral platform through which persons may 

r ; ? lhCrm ; Cr lhC in,CrnCl - Fl,rlhcr> 1,0 ^guards are provided 

, S A <UlC " madc Undcr Scc,ion 69 ‘A. Also, for the very reasons 
ha Section 66-A is bad, the petitioners assailed sub-rule (2) of Rule 3 saying 

™lrA,,k?e Isa). 1 ’"' h™ 11 "'' <l "° ra ' ali °" Wi ' h ' be SUbjec,s 

120. One of the petitioners’ counsel also assailed Section 79(3)(M to the 
extent that it makes the intermediary exercise its own judgment upon 
receiving actual knowledge that any information is being used to commit 
unlawful acts. Further, the expression “unlawful acts” also goes way beyond 
me speciluid subjects definealed in Anidc 19(2). 

nr J± ] ' ™ IWl f,rS ‘ be U9 P rcci;,,cd lhat Section 79 is an exemption 
provision. Being an exemption provision, it is closely related to provisions 
which provide for offences including Section 69-A. We have seen how under 
Section 69-A blockmg can take place only by a reasoned order after < 
complying with several procedural safeguards including a hearing lo H,c 
originator and iii.ermcdiary. We have also seen how there are only two ways 
m which a blocking order can be passed—one by the Designated Officer 
after complying with ihe 2009 Rules and the other by the Designated Officer 
when he has to follow an order passed by a competent court The 
mtermechaiy applying its own mind to whether information should or should / 
not be blocked is noticeably absent in Section 69-A read with the 2009 Rules 
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122. Section 79(3)(fe) has to be read down to mcun that the intermediary 
upon receiving actual knowledge that a court order has been passed asking it 
a to expeditiously remove or disable access to.certain material must then fail to 
expeditiously remove or disable access to that material. This is for the reason 
that otherwise it would be very difficult for intermediaries like Google, 
Facebook, etc. to act when millions of requests arc made and the 
intermediary is then to judge ns to which of such requests are legitimate and 
which arc not. Wc have been informed that in other countries worldwide this 
b view has gained acceptance, Argentina being in the forefront. Also, the Court 
order and/or the notification by the appropriate Government or its agency 
must strictly conform to the subject-matters laid down in Article 19(2). 
Unlawful acts beyond what is laid down in Article 19(2) obviously cannot 
form any part of .Section 79. With these two caveats, we refrain from striking 
down Section 79(3)(b). 6 

c 123. The learned Additional Solicitor General informed us that it is a 
common practice worldwide for intermediaries to have user agreements 
containing what is stated in Rule 3(2). However, Rule 3(4) needs to be read 
down in the same manner as Section 79(3)(fo). The knowledge spoken of in 
the said sub-rule must only be through the medium of a court order. Subject 
to this, the Information Technology (Intermediaries Guidelines) Rules, 2011 
0 are valid. 

124. Ill conclusion, we may summarise what has been held by us above: 

124.1. Section 66 -A of the Information Technology Act, 2000 is struck 

down in its entirety being violative of Article !9(l)(r/) and not saved under 
Article 19(2). 

Section 69-A anti the Inform<j[jon Technology (Procedure uikI 
e Safeguards for Blocking for Access of Information by Public) Rules, 2009 
are constitutionally valid. 

124.3. Section 79 is valid subject to Section 79(3)(b) being read down to 
mean that an intermediary upon receiving actual knowledge from a court 
order or on being notified by the appropriate government or its agency that 
unlawful acts rolaiablc to Article 19(2) are going to be committed then fails 

f t0 expeditiously remove or disable access to such material. Similarly, die 
Information Technology “Intermediary Guidelines” Rules, 2011 are valid 
subject to Rule 3 sub-rule (4) being read down in the same manner as 
indicated in the judgment. 

124.4. Section 118(d) of the Kerala Police Act is struck down bcine 
violative ol Article 19(1 )(r?) and not saved by Article 19(2). 

125. All the writ petitions arc disposed in the above terms. 
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